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DISTRICT CF COLOMBIA ) 

% 

) 


Tc wit 


(695) 

1QC3 53 
G. J. 532-53 

FXL3) 


JW 17 1353 


County cf Vaehingteo ) 13-942 i 

To the Supt. cf the Vashington Asylum and Jail: 

l 

Harry Mj. Hull, Clarl: 

R2C2IV2 into your custody the "body of 5~ arett D. Green 
herevrith sent to you, being before me, Chris. J. Murphy, M.D. > Acting 

i 

Coroner of said Count;-, arid by *• jury duly summoned at an inquest, jheld the 
2$th day cf May 1353 at the D. C. Mcryue upon the body cf Bettie Browr. found 
guilty of the death of the said Bettie Brown according to the findin; of the 
said inquest hereto attached, and safely I:eep in your said custody for further 

trial or until the f'urther order of the Criminal Court of the District of 

! 

I 

Columbia. 

Gi en under my hand and seal, this Twenty eigth day of May 1353 

/s/ Chris J. Morphy, M.D. j 

Coroner. j •. 

Vitness: 


Maurice F. Prestele 


M. T. Zirlcle 

1033-53 (395) 

G. J. 53^-53 

County of •.’’ashingten,) 

)sct: IS-342 FXLSD 

District cf Columbia,) 

JTJN 1; 4953 
Barry K. Hull, CIer!r 

. n inquisition ta!:en at the D C. Morgue in the County ef ores aid, on the 

] 

2Sth day of May in the year of 1353 before me r. Chris. J. fiiTiphy, MID. 'ctiny 
Coroner cf the said County, upon the iou of the body cf Betty Brcwnj then and 
there lying daad, ipon the oaths cf 

F. J. Neff Charles Campbell 

J. J -Stuart Bdvard -Solder 

M. T. firhle M. F. Prestele j 

i 

good and lawful men of the said Scanty who, being sworn upon the Holy 2 angelica 

| 

of Almighty God, and charged tc enquire when, where, hoi/, and after yhat manner 
the said Betty Brci-ra came to her death, dc say i^pon their oaths that Lett ' Bro/n, 
white, fem al e, 33 years, came tc her death as a result of pulmonary bdemr. and 



acute trachea Bronchitis - Anoxia duo to inhalation of hot irritating (556) 
yases. (Other:) Chronic arteriosclerotic heart disease. She was pronounced at 
5:10 a.m., May 25th, 1553. 

vfe further state that she died in 1115 Massachusetts Avenue, N.W. as the 
result of a fire started by E erctt E. Green, white, male, 63 years, who was 
found in the bath tub vaccnscious in the basement v/hen firemen entered. Be was 
arrested and appeared for 'the inquest. 

:r a belie e E erett E. Green responsible for the death of Bettio Brown end 
hold him fcr the action of the Grand Jury. 

IN TOTGSS HEREOF, as well as the aforesaid Coroner as the Jurors afore¬ 
said, ha e to the Inquisition put their hands and seals on the day and year 


aforesaid and at the place aforesaid. 


/s/ Chris J. Mu: 


M.D. 


Chas. H. Campbell (L.S ) 


Frank J. Neff 


Ed 3coder 


Jcce J. Stuart 
M. T. Zirl'JLe 


(L.S.) 

(L.S.) 

(L.S.) 

(L.S.) 


Maurice T. Prestele (L.S.) 


Coroner (L.S.) 


UNITED STAJ2S DISTRICT COURT 


itt) 


FOR THE DISTRICT OF COLUMBIA 


FILED IN OPEN COURT 


Holding a Criminal Term 


JUL 6-1553 


H^RRT M. HULL. Clerk 


Grand Jury Impanelled iicy 1633, Sworn in on May 5, 1553 


The United States of America 


E erett D. Green 


Criminal No. 1053 -53 
(brand Jury No. 532-53 

.Arson 

First Decree Murder 
(22 D.C.C. 4C1, 2401) 


The Grand Jury charges: 

On or about May 26, 1953, within the District of Columbia. S’ erett D. 
Green ar.licicusly did burn, and cause tc be burned, a certain building known as 
1115 Massachusetts A* enue, Northwest, property of Gerald Freed, 


SECOND COUNT: 


On or about May 2% 1553, within the District of Columbia, Z erett D. 
Green committed the offense of arson, that is to say, he maliciously did bum, 



and cause to be burned, a certain building Itnoim cs 1115 Massachusetts A errua, 

■' t 

Northwest, property of Gerald Freed; and in perpetrating the offensje of arson 
aforesaid, caused Sottie Brara to inhale certain gases, the inhalation of which 
resulted in her death, within the District of Columbia, on or aho’ T t May 25, 


1953. 


/s/ Leo A, Rcr §r,- • 

Attorney of the United States in and for 
the District of Columbia 


A TRUE BILL: 

Varren 2. Lawson 
Foreman. 

Carl M Payton 


PILED (59?) 

■ * I 

JTJL 13 1S53 


Harry M. Hull, Clerb 


CF DEFSND, A NP 


On this 10th day of July, 1953, the defendant Earett D. Green, epjpesring 

in proper person and by his attorney H. Eugene Bryan, Esquire, bain® arraigned 

INDICTMENT J RE*j>" 

in open Court upon the indictment, the su b e tan ee ef-theefe&pge heipg stated to 

i 

him, pleads Not Guilty thereto. 

/• 

The defendant is remanded to the District of Columbia Jail. 

' 

By direction of 

Bvraita Shelter Matthews I 

• ■■ ■ . . — .. . — 

Presiding Judge 
Criminal Court No. Two 


Present: 

United States Attorney 
By Alfred Hartman 


Assistant United States Attorney 
T. Doran 


EIBItX M. HULL, Clerh 

By James S. Gardiner, Jr. 


Deputy Clerl: 


Official Reporter 


I 

FILED (599) 


PEB 10 1954 
Harry M. Hull, pier!: 

On this 10th day of February, 1954, came again the parties aforesaid, in 
manner as aforesaid, and the seme jury as aforesaid in this cause, the bearin'. 

I 

of which was respited yesterday; whereupon the said jury, after hearing further 
of the e idence, and the instructions of the Court, Alternate J ur o rs Gladys 
Giles and 'erne® Greene are discharged from further consideration in this case 




(699) 

and thereupon the „ury upon their oath say that the defendant is guilty as in¬ 
dicted on court one end guilty of second decree murder on const two- whereupon 
each end a ory member of the jury is ashed if that is his or her erdict and 
each and e ery member thereof says that the defendant is guilty as indicted ch 
court one and guilty cf second decree murder on cc'nt tiro. 

The case is referred to the Probation Officer of the Court and the da 
fendant is remanded to the District Jail. 

By direction of 
Charles F. McLaughlin 
Presiding Judge 
Criminal Court No. 2 

KARRI M. HULL, Cleric 

Present: 

United States Attorney 

By Thomas Flannery 3y John C. Coo:.an 

Assistant United. States Attorney Deput”- Cleric 

S. Marla-yaltar 
Official Reporter 

FTLID (TOO) 
MAR 19 1954 
Harry M. Hull, Cleric 

On this 19th day of March, 195/ came the attorney for the go-eminent and 
the defendant appeared in person and” by counsel, Eugene Bryan, Esquire. 

IT 13 ADJUDGED that the defendant has been con icted "pen his plea of ? not 
guilty and a arc'.ict of guilty of the offense cf Arson and First Degree Murder 
as charged 3 and the court ha-ing ashed the defendant whether he has anything to 
say why judgment should net be pronounced, and no sufficient cause to the con¬ 
trary being shewn or appearing to the Court, 

IT IS ADJUDGED that the defendant ±> guilty as charged and con icted. 

IT IS ,'DJUDGED that the defendant is hereb^ committed to the custody cf 
the Attorney General or his authorized representati o for imprisonment for a 
period of 4 

One (1) year to Three (3) years cn count one; Fie (5) years to 
Twenty (20). yea^s .on count two, to run concurrently with the 
sentence imposed on count one. 

XT-X£-*&J89G£D -TSkT? 

IT IS ORDERED tbrffc the. Clerk .deliver- ^'.certified cory of this Judgment, end 
commitment t^ the United states Marshal, or ether qualified officer and that the 
copy ser e as the ccamitnent of the defendant. 


(700) 


The- ecmitaeiat-tor 


Clerlr 


1 Insart • by counsel on without counsel the co'-rt ad ised ihs defendant 

I 

of his ri"ht to counsel and ashed him whether ho desired to ha e counsel ap- 

i 

pointed by the court, and the defendant there\pon stated that he j;ai ed the 
ri:.ht to the assistance of econo el. 1 Insert (l) - rilty, (2) ■ npt 'vilty, and 
a erdict of yuilty, (3) not y.’ilt'’, and a findin-, of yuilty. or (4) • nolo 
contendere, as the case may he. 3 Insert - in ccmrt(s) nmber if 

required, barter (1} sentence or sentences, specifying counts if feny- (2) 
whether sontsnees are to run concurrently cr consecuti ely and. if ccnsecvrti ely, 

j 

when each term is to he'in with reference tc termination of precedin’ term or 


tc any other outstanding or vnser.ed sentence- (3) ’.’hethen 


is tc he 


further imprisoned until payment of the fine or fine and costs, op until h9 is 
otherwise discharged as pro ided by law. -fnter any order with rebpect tc 
suspension one. piOatic: >. -For use of Coirt wishin to recommend la particular 


institution. 


FUAD ( 01) 


Ml?. 3b. 1934 


HIRfY M. HULL j CL'PJr 


CED.Sl /JCNDIITG JtJDQGET /HD CCMIIUO?r 




It appearing to the Court that the second paragraph of the Jj*’dement and 

i 

Commitment entered herein on the ISth day of March, 1954, erroneously stated 
that the abo e named defendant had bear found nrilty of Arson and First De- ree 
Murd9r, whereas it should ha e stated, Arsen end '’eccnd Decree Mijrder. 

IT IS THIS 31st day of March, 1951, 

| 

i 

CHD1R3D, that the said judgment end commitment he, and the same is hereby 
emended hy strilinw that portion cf the said judymont and commitment which ep 

j 

pears in the second paragraph and reads as fellows: 

Arson and First Decree Murder 

end in its place and stead the fcl] owiry is hereby substituted: 


frson and Second Decree Murder. 


fY TEA CvV.'fT: 

Charles F. McLaughlin, 


UNIT'D STATES OF JfSRICA 

Zt 

Z 'ZRITT D. GR.I3N ; : 3 ¥3 JF 

2 121 9TT D. GRHDN 
200 19th. 3T., 3.D 
• r A>EINGTeN D. C. 


nctica CF PP“AL 

CRIMINAX 
NO. 10'3-53 


(.05) 


FILRD 
APR 9 1954 
RIOT M. HULL CLERR 


CE'RGE: ABSCN A S ECOND DX-RZD MURDER. Appellant files notice of appeal, 
n't being satisfied with the erdict of the jury in Case No ICC3-53 United 


States • s A erett D. Green in finding him r vilty of 2nd. degree murder and 
arson ix\trial of Feh fth. through Fee. 10th. 1954. 

Subsequently dve tc the verdict cf the jury, returned. Feh. 10, IS54, Toe 
Honorable Judge Charles F, McLaughlin did on Mar 19, 1954 sentence the appellant 
to ser a one to three years m arson charge and fi -a to tuent" years on second 


degree murder charges to run cancurently. 

Appellant states that he has been depri ed of his civil rights under the (.03) 
sisth amendment of the Constitution of the United States cf America by the 


prosecution car si:., yi.-.:co? ccr*’ doicys in sotting the first date of trial 


October 2 -1953 before Judge James R. ICirhland and continued by the prosecution 
to and through the foil erring dates. No ember 23 1953, December 14. 1953, Jan- 
rcr* 1_', 1954- and finally to February Oth 195A, \.»hen case was finally* brought 
to trial before a .jury presided o er by Judge Charles F Mc.Laughlin. Appellant 
can pro e that he did not set the horse on fire and that the deceased Miss 


Betty Broun, eighty-thre years old, did die a natural death about 12.30 AM 
May 20, 1953, abort 0-1/2 hours before the fire was disco ered about ? A.M of 


the seme date. 

Sworn and subscribed to before 
me this 2nd day of April 1954 

George 2. Stoles /not readable 
Notary Public 


Respectfully .Submitted 
2 erett D. Green 
200-19 St., S.E., 
Washington, D. C. 



) 


» 



TINTED STATES COURT OF ;F?RLi 
FOR 7E2 DISTRICT OF CCLUMBLi CIRCUIT 


(vor 


No. 12,ICC 

A erctt D. Green, Appellant 

r 

United c trtes cf America, Appellee 


Filed 
JAN 20 -1555 
Joseph D. 


Steuart 

Clerl* 


Appeal frcm tha United States District Ccuxt 
for the District of C^lnahic 


Decided January 20, 1955 
Mr. Geer; 9 Blot; fer appellant. 

Hr. lo’.’is Carroll, Assistant Uni i/wC. w VK ^vS Attorney, vrith t/iicnji Messrs. 

Leo A. IL -er. United States Attorney, end Thomas *. Flannery, Ass intent United 

I 

i 

■States Attorney, t;ere an the "brief, far appellee. 

Before f'ilbur IT. Mil ‘er, Prett'^man and Danahor, Circuit Jvdse-t. 

' w ^ v. j 

Vilbur IT. Miller, Circuit Judder In the first count of an indictment. 


E erett Green was char ed x/ith arson. 1 

i 

_ | 

Section 22-401, D. C. Cede (1951), is a? follcv/s: j 

' hoe er shall maliciously 'utrn or attaint to bum any dwellin'- - cr 

i 

horse, ham, or stable adjoinlnj thereto, or any store, bam, j cr orthox’se 
cr any shop, office stable, store, warehouse, or any other binding. *■ 

i 

or any ertesmboat, vessel; - canal.boat, or other watercraft, or. “ * r- 

any railroad-car, the property, in whole or .in part-, of another 

person, cr any church, meetinghouse, schccliiovse, or any of the public 
buildings in the District, belongin' to the United States or to the Dis¬ 
trict of Columbia, shall suffer imprisonment for net less than one year 

i 


nor acre than ten years. (Mar. 3, 1901, 31 :tct. 1323, ch. C 5j4, 8 820.)' 


i 

In the second, the - rand }ury alleged that the death of an elderly! v/cman, 
Lottie Brom, re'"tilted from the fire set by Green, and so accused |him tender 

I 22*2401, D. C« Code (1951), 2 which defines the tmpurpoeed killing of 


another in perpetratin' arson as murder in the first decree 

In submitting the case to the jury under the second ec«nt, the trial :udye 

instructed on both first and second decree murder. Found y’ilty cf arson mder 

the first ccmt and of murder in the second decree under the sac end count. 

Green appeals only free _ __ 


(707) 

He says it was error to instruct the jury on second degree murder; that 
the verdict of guilty under that instruction shows the jury was unwilling to 
find bin guilty of murder in the first degree; that, therefore, had the er¬ 
roneous second degree instruction not been given, he night well have been ac¬ 
quitted under the second count of the indictment. Thus, the sole question on 
this appeal is whether the trial judge erred to appellant’s prejudice in in¬ 
structing the jury on second, degree murder. 

2 Secticn 22-2401, D. C. Code (1951), is as follows: 

"Whoever, being of sound memory and discretion, hills another pur¬ 
posely, either of deliberate and premeditated malice or by means of poison, 
or in perpetrating or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose so to do frills 
another in perpetrating; or in attempting to perpetrate any arson, as de¬ 
fined in section 22-401 or 22-402 of this Code, rape, mayhem, robbery, or 
fridnapping, or in perpetrating or attempting to perpetrate any house- 

i 

breaking while armed with or using a dangerous weapon, is guilty of 
murder in the first degree (Mar. 3, 1901, 31 Stat. 1321, ch. 354 
I 793; June 12, 1940, 54 Stat. 347, ch. 339, § 1.)" 

Whether it was error to give that instruction depends cn whether there 
was evidence to justify it for we have held that under an indictment charging 
first degree murder done during the perpetration or attempted perpetration of 
one of the ffelonies enumerated in § 22-2401, the defendant may, if the 
evidence warrants it, be found guilty of the necessarily included offense of 
murder in the second degree. 3 

The first degree murder section of the District of Columbia Code, set forth 
at length in footnote 2, supra, enlarges the common law definition of that 
crime by adding thereto, inter alia, the unpurposed frilling of another in per¬ 
petrating arson. So, when the evidence at a trial tends to show the defendant 
committed arson, and that the fire was the sole cause of the victim's death, 
the defendant is either guilty of murder in the first degree or he is not guilty. 

3 Goodall v. United States, 86 U. S. App. D. C. 143, ISO F. (2d) 397 (1950), 
We said at page 151: 

Although the indictment charged murder in the first degree, the 
appellant could have been, found guilty thereunder of murder in-the second 
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degree bad the evidence warranted it, since a defendant may be 


found 




guilty of any offense necessarily included in the crime charged in the 
indictment. Hole 31 (c,, Federal Buies of Criminal Procedure, 18 U.S.C.A. 
But an instruction on a lesser included offense should not be given un¬ 
less there is evidence to justify it. Burcham v. United States^ 1947, 82 
U.S. 2 i.pp. D.C. 283, 163 F. 2d 761. AL1 the testimony as to what occurred 

at the drug store pointed to murder in the first degree and nothing 

I 

e-se. . . ." 

i 

See also Sparf and Haven v. United States, 156 U. S. 51 (1895;; Stevenson v. 
United States, 162 U. S. 313 (1896;; Davis v. United States, 165 U.| S. 373 
(1897). 


In the present case, the only evidence as to the cause of the Victim's 
death was that of Dr. Richard M. Rosenberg, Deputy Coroner of the District of 
Columbia, who performed an autopsy on the body of the victim, Bettie Brown. 

He testified in part as follows: 

"Q Did you ascertain the cause of death of the deceased Bettie 
Brown? A I did. 

n Q Would you state that. Doctor? A The cause of her dejath was 
pulmonary edema. That means an accumulation of fluid in the lungs due to acute 

I 

trachea bronchitis. 

. 

"Q Will you explain that? A That means inflammation of the 

trachea, which is the tube that leads from the mouth to the lungs ahd the 

I 

bronchi, which are the tubes that lead from the trachea into the lungs them- 

i 

selves. This system of tubes was acutely inflamed, due to lack of oxygen, 
anoxia, being due to the inhalation of hot irritating gases. 

11 Q And the primary cause of death was the inhalation of hot irri¬ 
tating gases? A That is correct.” ! 

Dr. Rosenberg amplified the foregoing rather extensively in his testimony 

j . 

given under cross examination by appellant's counsel, a part of which we quote: 

I 

“Q Doctor, did you find anything else wrong with this woman in the 
course of your examination? A Yes. 

"G What? A She was suffering from rather advanced heart disease. 


The large blood vessel going off the heart, the aorta, was inflamed and dilated, 
and the coronaries, which are the arteries in the heart itself, were sclerosed 
or hardened. She had some degeneration of the liver and also of the kidneys. 
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and she had generalized arteriosclerosis, which means that she had generalized 
hardening of the arteries. 

“Q Now, Doctor, isn't it a fact that she could have died as a re¬ 
sult of this heart condition? A In the instant case, no. 

“This woman was 83 years of age, and anyone of that age is hound to have 
degenerative changes in their (sic; organs. However, the condition found in 
her lungs was due to an acute and recent episode, plus the fact that 14$ 
carbon monoxide was found in her blood, which is proof that she had inhaled 
these hot gases, which were due to the fire and therefore contained carbon 
monoxide. 

* ■* ■* 

“Q, Then it is an the basis of Doctor Young’s report that you made 
this conclusion as to her death? A No. M!y conclusion as to her death was 
based on what I found in her lungs, to wit, pulmonary edeoa, inflammation of 
the trachea and bronchi, and that I believe was due to the inhalation of hot 
irritating gases, and the presence of the carbon monoxide indicated to me that 
at the time of the fire the woman was alive 

*'Q Wexl, now, it indicated to you that at the time of the fire she 
was alive? A Yes. 

Is there any question in your mind about that? A No, sir. 

:, Q Is it possible under any circumstances that she cay have been 
dead at the time of the fire.' A No, sir. 

w *w -X* 4c 

“Q Doctor, isn’t it possible that this woman could have inhaled an 
amount of this smoke or gas and that she then bad a heart attack and died of 
the heart attack? A I interpret that to mean she died of a heart attack, per 
se, that is, of itself. The answer is no. It is a known fact that everybody 
that dies dies because of heart failure, but the cause of heart failure in this 
case was induced by the condition that was caused in her lungs. 

"Q It is possible that she could have died as a result of heart 
failure, though not induced by this lung condition, isn’t it? A Not in the 
instant case; no. • 

* * * ■* 

’’The only thing that the carbon monoxide indicated to me was a positive 
proof that at the time of this fire the woman was alive, that she hadn't had a 
heart attack and died prior to the inhalation of the smoke and hot gases. 
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"Q And this carbon monoxide that Is in the blood, that convinces 

i 

you that she died subsequent to the start of the fire? A That is right; that 
she was alive when the fire started." 

i 

The quoted testimony, which was undisputed, shows beyond peradventure that 

Bettie Brown's death was caused by the fire in the house in which her body was 

I 

I 

found. There was ample evidence to the effect that the appellant set the fire. 
We said in the Goodall case, 86 U-S- app- D. C- at 151, 18C P. '2d; at 400, 

' All the testimony as to what occurred at the drug store pointed to murder in 
the first degree and nothing else. '*• And so we there held that the question 
whether there had been only second degree murder should not have been submitted 
to the Jury, and that Goodall was treated more favorably than be deserved when 
it was submitted. 4 

‘**The question of the p ropriety of the second degree instruction arose in 
that case because Goodall, who was convicted of first degree murder, Assigned 

I 

as error the court's failure to tell the Jury that, if they believed him guilty 

of the killing but were in doubt whether be had been proved guilty of j first or 

I 

second degree murder, they should find him guilty of the lesser crime! 


In the present case, as in the Goodall case, all the testimony as to what 
occurred in the burning house pointed to murder in the first degree and nothing 
else. Hence there was no reason for a second degree instruction, and giving it 
was at least technically erroneous. 3 j 

3 There are, of course, cases in which the evidence warrants a second de¬ 
gree murder instruction under an indictment charging murder in the first degree 
done in perpetrating or attempting to perpetrate one of the other fe_onies 
listed in the statute. For example, in the recent case of Kitchen v. United 

States, No. 12,229, decided January 13, 1955, we upheld a conviction of murder 

I 

in the second degree under an indictment which charged killing another during 

robbery. The evidence was such as to warrant the jury in finding, as it did, 

■ 

that although Kitchen killed the victim, he did not rob him. 


It remains to determine whether the error requires reversal. The Govern¬ 
ment says there was no prejudice; that the trial Judge in giving the second 
degree instruction treated Green more favorably than he deserved. Just as in 

the Goodall case. That case is not parallel with this, because Goodall was con¬ 
victed of murder in the first degree and of course could not have been \ 
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prejudiced by the erroneous second degree instruction under which the jury 
refused to act. 

Here, had the erroneous instruction under which he was convicted not "been 
given. Green night have been found not guilty under the second count. In seek¬ 
ing a new trial at which—if the evidence is substantially as before—the jury 
will have no choice except to find hin guilty of first degree nurder or to 
acquit hin. Green is manifestly taking a desperate chance. He nay suffer the 
death penalty. At oral argument we inquired of his counsel whether Green 
clearly understood the possible consequence of success on this appeal, and 
were told the appellant, who is 64 years of age, says he prefers death to 
spending the rest of his life in prison. He is entitled to a new trial. 

Reversed and remanded. 

Prettynan, Circuit Judge, dissenting: I would affirm in this case. I 
agree with the Government’s contention, as stated by the court, that even if 
the instruction was in error the trial judge in giving it '■ treated Green more 
favorably than he deserved, just as in the Goodaii case.- In the language of 
Rule 52(a) of the Criminal Rules, the error -does not affect substantial 
rights" of the defendant and should 'be disregarded." 

THE UNITED STATES OF AMERICA, ss: pjLED (70S) 

The President of the United States of America Feb 23 1955 

Harry M.. Hull, Clerk 

To the honorable the Judges of the United States District Court 

for the District of Columbia 

GREETING: 

• WHEREAS, lately in the United States District Court for the District of 
Columbia, before you or some of you, in a cause between the United States of 
America, plaintiff, and Everett D. Green, defendant. Criminal No. 1083-53 , 
wherein the judgment of the said District Court entered in said cause on the 
19th day of March, 1954, is in the following words, viz: 

‘ On this 19th day of March, 1954 came the attorney for the government and 
the defendant appeared in person and by counsel, Eugene Bryan, Esquire. 

"IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of /arson and First Degree Murder 
as charged and the court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause to the con¬ 
trary being shown or appearing to the Court, 

"aT iS ADJUDGED that the defendant is guilty as charged and convicted 
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I 

-IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorised representative for imprisonment for a 
period of 

One(l) year to Three (3) years on count one; 

Five (5) years to Twenty (20) years on count two, 

to run concurrently with the sentence imposed on 

count one. 

"IT IS ORDERED that the Clerk deliver a certified copy of this judgment 

i 

and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

I 

Charles F. McLaughlin, 

United States District Judge.!** 

and wherein the following order of the said District Court was entered on the 


31st day of March, 1954: 

“It appearing to the Court that the second paragraph of the Judgment and 
Commitment entered herein on the xSth day of March, 1954, erroneously stated t 


that the above named defendant had been found guilty of Arson and Firjsrt. Degree 

i 

Murder, whereas it should have stated, arson and Second Degree Murder 


-IT IS THIS 31st day of March, 1954, 

I 

-ORDERED, that the said judgment and commitment be, and the same is here¬ 
by amended by striking that portion of the said judgment and commitment which 
appears in the second paragraph and reads as follows: 


"iirson and First Degree Murder | (709) 

and in its place and stead the following is hereby substituted: 

“Arson and Second Degree Murder. 

37 THE COURT: 

Charges F■ McLaughlin, 

Judge." 

as by the inspection of the transcript of the record of the said Distjrict 
Court, which was brought into the United States Court of appeals for [the 

District of Columbia Circuit by virtue of an appeal, agreeably to the! act of 

| 

Congress in such case made and provided, fully and at large appears; ! 


AND WHEREAS, in the term of October- 


—, in the year of (710) 


our Lord one thousand nine hundred and fifty -four-—, the said cause came 

on to be heard before the said Court of Appeals or the said transcriot of 

! 

record, and was argued by counsel: j 

’ 

ON CONSIDERATION WHEREOF, It is now here ordered and adjudged by this 


the said District 




court that the judgment - 


ia this cause be, and the sane is hereby, reversed, and that this cause be, 
and the same is hereby, remanded to the said District Court with directions 
to award a new trial. 

January 20, 1955. 

10U THEREFORE, A HE HEREBY COMMANDED that such exeeutiea-aad (711) 

further-— proceedings be had in said cause in conformity with the 

opinion and judgment Of this Court-- —-- -as according to 

right and justice and the laws of the United States ought to be had, the 
said appeal notwithstanding. 

WITNESS the Honorable EARL WARREN, Chief Justice of the United States, 

the -twenty-third- day of-February-, in the year of our Lord 

one thousand nine hundred and fifty-five. 



s/s Joseph V. Stewart 
JOSEPH W. STEWART, 

Cleric of the United States Court of 
Appeals for the District of dSliimtiia' 
Circuit. 


FILED (715) 

Apr 8 - 1955 

Harry M. Hull, Clerk 


MOTION TO DISMISS INDICTMENT 

Now come counsel for the defendant in the above-entitled cause and 


respectfully show unto the Court as follows: 

FIRST. That on the 6th day of July, 1953, a grand jury for the 
United States of ^unerica, impanelled in the District Court of the United States 
for the District of Columbia, bolding a criminal term, returned and presented 
in said Court a bill of indictment, numbered 882-53, against the defendant, 
charging Mm with the offense of arson under D. C. Code, Title 22, 8401, and 
with the offense of felony - murder, which is murder in the first degree un¬ 
der D. C. Code, Title 22, S2401. 

SECOND. That this was a good and sufficient indictment. 

THIRD. That on the 10th day of July, 1953, the defendant was 
arraigned and placed on trial in the said District Court of the United States 
for the District of Columbia, upon the charges of arson and of murder in the 


first degree as charged in said indictment #882-53. 

FOURTH. That the said District Court of the United States for 



District of Columbia had jurisdiction over this cause. 


FIFTH That on the 10th day of February, 1954, the jury impanelled 
in said Court in said cause returned into Court a verdict in words as follows: 

We, the jury, find the defendant Everett D Green guilty of arson bn count 

i 

one. We find the defendant guilty of second degree murder on the second 
count '• That said verdict was received in said cause and by the Court ordered 
filed and the jury discharged. On the 19th day of March, 1954, the Court then 
and there adjudged that the defendant was guilty of arson and of second degree 
murder and committed the defendant to the custody of the attorney General or 
his authorized representative for imprisonment for a period of one year to 

I 

three years on Count 1; five to twenty years on Count 2, to run concurrently 
with the sentence imposed on Count 1. 

I 

SIXTH. That the United States Court of Appeals for the District of 
Columbia Circuit on January 20, 1955, reversed the conviction of second degree 
murder and remanded this case for a new trial. 

SEVENTH. That it now appears that the defendant will be retried on 
the greater offense of first degree felony murder. 

WHEREFORE the defendant, having been once in jeopardy for this (717) 
offense, respectfully moves that the indictment be dismissed 
Dated: April 8 , 1955 j 

s/s George Blow j 

George Baow 


701 Union Trust Building 
Washington, D. C. 


s/s Charles E. Ford 


Charles E Ford 


416 Fifth Street. N. V. 
Washington, D. C. 


FILED 


(721) 


Apr 29 1955 
Harry K- Hull, Clerk 


On this 29th day of April, 1955, came the attorney of the United States, 

i 

the defendant in proper person and by his attorney George Blow, Esquire 
whereonon the defendant's motion to dismiss the indictment, coming on again 
to be heard, after argument by counsel, is by the Court denied The defendant 


is remanded to the District of Columbia Jail. 

By direction of 
F Dickinson Letts 


Presiding Judge 
Criminal Court#_2 



FILED (723) 

May 20 1955 

Harry M Hull, Clerk 



PROPOSED GOVERNMENT INSTRUCTION NUMBER I 

— W "* ■ '» ,l " , l ■■■■!■■ ■ ■«■■■■■■■ ■ , -■ 

The jury is instructed that if the deceased was in feeble health and 
died free the ccebined effects of injuries caused by the inhalation of smoke 
and her poor health, then he who caused the fire is responsible although the 
injuries alone would not necessarily have been fatal to a person in perfect 
health. 

United States v Woods , 4 D. C. 484 
Rutledge v. State , 15 Pac. 2nd 255 
Nelson v. State , 198 S.5. 305 
Wells v. State , 167 S.S 7C9 
Dial v. Commonwealth , 109 S.W. 2nd 41 
State v. Frazier , 98 S.W. 2nd 707 
Embrey y. State , 251 S.W. 1062 
40 C.J. 855(d) Prior Causes 
given as drawn 

FILED (724) 

May 20 1955 

Harry M Hull, Clerk 

PROPOSED GOVERNMENT INSTRUCTION NUMBER II 
The jury is instructed that if they should find that the deceased 
was in feeble health and that inhalation of smoke accelerated her death, then 
the one who caused the fire is responsible for her death, 
given as drawn 

FILED (725) 

May 20 1955 

Harry M. Hull, Clerk 

PROPOSED GOVERNMENT INSIHSCTION NUMBER III 
The jury is instructed that the vitality which the deceased pos¬ 
sessed at the time of her death and the fact that she might have lived only 
a short time in any event are immaterial considerations; 








May 20 1955 

Harry M. Hull, Cleric 


PROPOSED GOVERNMENT INSTRUCTION NUMBER 17 


The jury is instructed that your verdict should he based ca the 
evidence TAF 

sveats in the case and the law that the Court gives you but not on sympathy. 


As jurors bound by oath to administer judgment according tc the law and the 


evidence you should not act upon your sympathies without any proof; mercy does 


not belong to you. No question of mercy, sentiment or anything else resides 


with you except the question of whether or not you believe from the evidence 


beyond a reasonable doubt that the defendant is guilty or that he is net 


guilty. 


Peonle v. Bojcnruez, 169 pic ^.322; 


granted as amended 


Def # 4 


FILED i (727) 

May 20 1955 

Harry M_ Bull, Cleric 


INSTRUCTION 


The jury is instructed that the circumstances of a case may be such 


that an established refutation for good character would alone create a reason¬ 


able doubt 


v. United States, 52 A?p. D. C 334, 394. 287 Fed. 958 (1923) 


Kinard v. United States , 63 App. D C 250, 96 F.2d 522 ^1938) 




denied 


will be given in Courts instructions 


Def #5 


FILED 


(728, 


May 20 1955 

Harry M. gull. Cleric 


INSTRUCTION 


The jury is instructed that unless the only possible inference to be 


derived from the evidence in this case is that of guilt, the jury must find the 


defendant, Everett D. Green, net guilty . 

United States v Kelly, 119 F.Supp. 217, 221 (D C- 1954) 


Maryland & Virginia Mi lie Producers Ass T n v. United States 



























May 19 1955 
Harry M. Hull, Clerk 


On this 19th day of May, 1955, cane again the parties aforesaid, in man¬ 
ner as aforesaid, and the sane jury as aforesaid in this cause, the hearing 
of which was respited yesterday; whereupon after hearing further of the evi¬ 
dence and the instructions of the Court, the two alternate jurors are dis¬ 
charged free further consideration in this case, Th'e jury retires to consider 
their verdict 

The jury returns into Court and upon their oath say that the defendant 
is guilty as indicted on count two; and thereupon each and every member of the 
jury is asked if that is his or her verdict and each and every member thereof 
says that the defendant is guilty as indicted on count two. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 

F- Dickinson Letts _ 7 

. . \ - 

Presiding Judge 

Criminal Court # 2 

FILED (730) 

.c ~ ft-iy pip 1955 

■ '• r'..--r , o . r ' Harry M Hull, Clerk 

* —-"‘- MQTIOS FCR JUDGMENT OF ACQUITTAL ’ -’-o'* . 

The defendant moves the court for a judgment of acquittal* for the " 


following reasons: 

1. The court erred in not declaring a mistrial'when the United 
States Attorney made statements to the jury which substantially prejudiced 

* * ** ■ * • •* ♦ ■ f . ’ *- * * , . " , 

the defendant. 

2. The court erred in denying the defendant's motion to dismiss 
the indictment on the ground that he had once been in jeopardy for the offense 
of first degree murder. 

3. The evidence presented by the’Government-is insufficient to sus¬ 
tain a conviction. 

4. And for such other reasons as will appear when this motion is 

heard. 


701 Union Trust Building 
Washington, D. C. 






...J. . 


Respectfully submitted, 

s/s George 31ov _ 

George Blow 


.'V : . i'—.v .. • • •■ . - 





(732) 


FILED 
May 20 1' 
Harry M. 


955 

^Ll, 


Cleric 


MOTION FOR NEW TRIAL 


The defendant moves the court to grant him a new trial for the fol¬ 


lowing reasons: 

1. The court erred in excl nding testimony and records, j 

2. The court erred in admitting conversations between police offi¬ 
cers and defendant an May 26, 1953, 

3. The court erred in refusing to permit cross-examination of 
prosecution’s witness an topic testified to by witness an direct examination. 

i 

4. The court erred in charging the jury. 

5. The defendant was substantially prejudiced and deprived of a 

I 

fair trial by reason of statements made by the United States Attorney to the 


jury. 


made. 


6* The court erred in admitting testimony to which objections were 


7. The court erred in denying defendant's motion for judgment of 
acquittal made at the close of the Government’s evidence. 

I 

8. The verdict is contrary to the weight of the evidence. 

I 

9. The verdict is not supported by substantial evidence. (733) 

10. The court erred in not instructing the members of the jury 


jury 


sufficiently during the course of the trial regarding their obligation to dis- 

I 

regard newspaper coverage of the trial. | 

11. And for such other reasons that will appear when this motion is 


heard. 


Respectfully submitted, 
s/s George Blow 


George Blow 


FILED ! 

June 10j1955 


(734) 


Harry M. Hull, Cleric 

I 

On this 10th day of June, 1955, came the attorney of the United States, 
the defendant in proper person and by his attorneys George Blow, Esquire and 
Charles E. Ford, Esquire; whereupon the defendant's motions for new trial anod 

for judgment of acquittal each coining on to be heard, after argument by courts 

I 

sel, are by the Court denied. 





Presiding Judge 

Criminal Court # 2 

FILED (735) 

Jun 17 1955 

Harry M. Hull, Clerk 

JUDGMENT and COCflgTMENT 

On this 17th day of June 1955 came the attorney of the Government, and 
the defendant appeared in person and by counsel, George Blow and Charles E. 
Ford, Esquire. 

IT IS ADJUDGED That the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of 

Murder in the First Degree 
(Vio. Sec. 2401, T. 22, D. C. C.) 

as charged in count two; 

And the Court having asked the defendant whether he had anything to say 
why judgment should not be pronounced, and no sufficient cause to the contrary 
being shewn or appearing to the Court, 

IT IS ADJUDGED That the defendant is guilty as charged and convicted. 

The sentence of the Court was as follows; and it is so adjudged: 

Everett D. Green, you have been found guilty upon an indictment including 
the charge for the offense of Murder in the First Degree, and, upon the ver¬ 
dict of guilty, you are hereby sentenced to the punishment of death by elec¬ 
trocution.; and it is 

ORDERED That you, Everett D. Green, be forthwith taken to the District of 
Columbia Jail, otherwise known as the Washington Asylum and Jail, in the Dis¬ 
trict of Columbia, and there be kept in close confinement; and that on the 
4th. day of November , A.D., 1955, you be taken to the place prepared for your 
execution in the District of Columbia Jail, and that then and there you be (736) 
electrocuted according to law; and it is 

FURTHER ORDERED That a certified copy of this judgment and commitment he 
transmitted by the Clerk of the United States District Court for the District 
of Columbia to the Superintendent of the aforesaid District of Columbia Jail 
not less than ten days prior to the time fixed in this judgment of the Court 
for the execution of the same. 


s/s F. Dickinson Letts 












NOTICE OF APPEAL 


Jun 17 195? 

Harry M Hull, Clerk 


Name and address of appellant: Everett D Green 

200 19th Street S. E. I 

Washington, D. C. 

Name and address of appellant's attorneys by court appointment: 

George Blow Charles E. Ford 

701 Union Trust Building 416 Fifth Street, N. W. 

Washington, D. C. Washington, D. C. 

Offense: First degree murder 

Concise statement of Judgment or order, giving date, and any sentence: 
Defendant vas adjudged guilty of murder in the first degree on June 17, 1955, 
and a sentence of death vas imposed. 

Name of institution where now confined, if not on bail: 

District of Columbia Jail 
200 19th Street, S. E. 

Washington, D. C. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above-stated 
Judgment. 

Dated: June 17, 1955 s/s Everett D. Green 

_TT " 

Appellant 

s/s George Blow _ 

i 

George Blow 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

EVERETT D. GREEN, ) 

APPELLANT, ) 

) No. 12,809 

v. ) 

THE UNITED STATES, ) 

APPELLEE. ) 

APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

George Blow 

701 Union Trust Building 
Washington 5, D. C. 

Charles E. Ford 

401 Third Street, N.W. 
Washington, D. C. 

George Rublee, II 

701 Union Trust Building 
Washington 5 , D. C. 


Attorneys for Appellant 
by Court Appointment 



r 


STATEMENT CF QUESTIONS PRESENTED 
The questions presented are whether: 

I, Defendant, as the price of appealing an erroneous 
conviction of second degree murder, Qhould be deemed to have waived 
the right to assert his prior acquittal of first degree murder as a 
bar to a second trial on first degree murder. 

II. Admission of statements elicited from defendant 

by interrogation over a two-and-a-half-day period prior to defendants 
being taken before a committing magistrate, a§ .well as eross-examina- . 
tion and comment thereon by the prosecution,were improper in a federal 
court. 

III. The prosecutor's summation to the Jury, stating that 
the jurors* decision as to the facts was not final, and that the 
jurors should not be concerned with the consequences of their 
verdict, erroneously induced the jurors to disregard their 
responsibility• 

IV. When the prosecution had inferred a sinister 
design from defendant's locking his home and had also suggested 
defendant's testimony about an intruder was therefore beyond 
belief, it was improper for the trial court to exclude rebuttal 
testimony showing that locking a house was a normal precaution 
and that intruders frequented defendant's neighborhood. 

V. Granting the prosecution’s requested instructions 
regarding the cause of Miss Brown's death minimized possible doubts 
as to the cause of her death. 

VI. The trial court's admonition to the jurors 
inadequately warned them to avoid prejudicial publicity, and 
whether failure to repeat the admonition at each separation of 
the jury was prejudicial. 


I 
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IN THE UNITED STATES COURT OP APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


EVERETT D. GREEN, 

APPELLANT, 

v, 

THE UNITED STATES, 

APPELLEE. 


NO. 12,809 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
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STATUTES AND RULES INVOLVED 


Act of March 3, 1901, c. 854, § 798, 31 Stat. 1321; June 
12, 1940, c. 339, § 1, 54 Stat. 347, D. C. Code, Title 22, § 2401: 

"Whoever, being of sound memory and dis¬ 
cretion, kills another purposely, either of 
deliberate and premeditated malice or by means 
of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprison¬ 
ment in the penitentiary, or without purpose so 
to do kills another In perpetrating or in at¬ 
tempting to perpetrate any arson, as defined In 
section 22-401 or 22-402 of this Code, rape, 
mayhem, robbery, or kidnapping, or in perpetrating 
or in attempting to perpetrate any housebreaking 
while armed with or using a dangerous weapon, is 
guilty of murder in the first degree." 

Act of March 3, 1901, c. 854, § 820, 31 Stat. 1323, D. C. 
Code, Title 22, 5 401: 

"Whoever shall maliciously bum or attempt 
to bum any dwelling, or house, bam, or stable 
adjoining thereto, or any store, bam, or out¬ 
house, or any shop, office, stable, store, ware¬ 
house, or any other building, or any steamboat, 
vessel, canal boat, or other watercraft, or any 
railroad celt, the property, in whole or in part, 
of another person, or any church, meetinghouse, 
schoolhouse, or any of the public buildings in 
the District, belonging to the United States or 
to the District of Columbia, shall suffer imprison¬ 
ment f .r not less than one year nor more than ten 
years." 

Act of August 6, l86l, c. 62, § 10, 12 Stat. 581, D. C. Code, 
Title 4, § 140’ 

"The several members of the police force 
shall have power and authority to immediately 
arrest, without warrant, and to take into custody 
any person who 3hall commit, or threaten or 
attempt to commit, in the presence of such member, 
or within his view, any breach of the peace or 
offense directly prohibited by Act of Congress, 
or by any law or ordinance in force in the District, 
but such member of the police force shall immediately, 
and without delay, upon such arrest, convey In 
person such offender before the proper court, txiat 
he may be dealt with according to law." 

Federal Rules of Criminal Procedure, Rule 5('Js 

"An officer making an arrest under a warrant 
Issued upon a complaint or any person making an 
arrest without a warrant shall take the arrested 
person without unnecessary delay before the nearest 
available commissioner or before any other nearby 
officer empowered to commit persons charged with 
offenses against the laws of the United States. 

When a person arrested without a warrant is brought 
before a commissioner or other officer, a complaint 
shall be filed forthwith." 
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Federal Rules of Criminal Procedure, Rule 52(b): 

I 

’’Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to the atten¬ 
tion of the court,” 


JURISDICTIONAL STATEMENT 

The appellant was convicted of murder in the first degree 
at a jury trial held in the United States District Court for the 
District of Columbia on May 16, 17, 18 and 19, 1955. (T r . 1-649), 
On June 17, 1955 appellant was given the mandatory sentence of 
punishment of death by electrocution, the sentence to be executed 
on the 4th day of November, 1955*. (Tr* 735) The Trial Judge, 
the Honorable P. Dickenson Letts, entered an order permitting the 
appellant to prosecute this appeal in forma pauperis . (Tr. 738) 
Notice of appeal was filed on * June 17, 1955*(Tr. 737). The District 
Court had jurisdiction under the Act of June 25, 1948, c. 645, 

62 Stat. 826, U.S.C.A. Title 18, § 3231, and this Court has juris¬ 
diction under Act of June 25, 1948, c. 646, 62 Stat. 929, as amended 
by Act of October 31, 1951, c. 655, § 48, 65 Stat,. 726, U.S.C.A., 
Title 28, § 1291. 


STATEMENT OF THE CASE 

On May 26, 1953, a fire was reported in a house on 
Massachusetts Avenue. (Tr. 109) Firemen went to the scene and 
discovered two people in the burning house who were carried out 
to the lawn. (Tr. 47, 49-50, 125-26) One, Miss Brown, was the 
deceased in this case, and the other, the defendant in this case, 

W3 taken to Emergency Hospital for treatment. (Tr. 498-99) He 
had numerous wounds on his upper body. (Tr. 384-85) 

Police questioning of the defendant began shortly after hi3 
arrival at Emergency Hospital, in fact, even before his wounds had 
been treated there (Tr. 383-84, 397-99), and continued at intervals 
throughout the 26th, both at Emergency Hospital and in a guarded 
ward at D. C. General Hospital. (Tr. 3S8, 416-17, 263, 279) ‘ Cn 
May 27th, a letter written by the defendant was turned over to the 
police. (Tr. 167) On May 28th, defendant was again questioned 
(Tr. 285), and then taken to the Coroner’s Inquest (Tr. 545-46). 

The Deputy Coroner committed defendant to Washington Asylum and 
Jail to await Grand Jury action.(Tr. 695-96) 


1 


On July 6th, 1953# the Grand Jury returned a tjrue bill 

i 

against defendant. (Tr. 697) On July 10, 1953# defendant was 
arraigned and pleaded not guilty. (Tr. 698) 

The indictment, numbered 882-53# was in two cdunts. 

The first count alleged that on or about May 26, 1953# Bverett D. 
Green maliciously did bum, and caused to be burned, a certain 

building known as 1115 Massachusetts Avenue, N.W., the property of 

. 

another. This count therefore charged the offense of arson. D. C # 
Code, Title 22, § 401. The second count of the indictment alleged 

I 

1 

that Everett D. Green, in perpetrating this arson, caused Settle 
Brown to inhale certain gases, the inhalation of which resulted in 

I 

her death on or about May 26, 1953. This count of the indictment 
charged Green with the offense of felony murder under D.jC. Code, 
Title 22, § 2401. 


Green was brought to trial on February 8, 9# and 10, 1954, 
on a plea of not guilty. (Tr. 698) On February 10, 1954# the 
Jury returned a verdict as follows: 

j 

"We, the jury, find the defendant Everett D. 

Green guilty of arson on count one. i 

I 

"We find the defendant guilty of second 
degree murder on the second count," (Tr. 699) 

The verdict was received and ordered to be filed by the 

court and the Jury was discharged. On March 19, 1954, tiie court 

I 

adjudged that Green was guilty of arson and of second degree murder 

T 

and committed him to the custody of the Attorney General for 
imprisonment for a period of one to three years on count one; five 
to twenty years on count two, to run concurrently with t^e sentence 
imposed on count one. (Tr. 700, 701) 

1 

Green did not appeal from his conviction of arson under 
the first count of the indictment. He is presently serving his 

sentence on this count. He did appeal from his conviction of murder 

i 

in the second degree under the second count of the indictment. (Tr. 
705-706) This conviction was reversed by the United States Court of 

i 

Appeals for the District of Columbia Circuit on January 20, 1955. 
(Tr.707) Green v. United States, App. D. C. No. 12, 188, 218 



F.2d 856 (1955)* The mandate of this court was presented in the 
United States District Court for the District of Columbia on 
March 15, 1955. (Tr. 708) 

On April 8, 1955, Green moved to dismiss the indictment 
on the ground that he had once been in jeopardy for the offense of 
murder in the first degree. (Tr. 715, 651-699) This motion was 
argued on April 22,and 29, 1955 before the Honorable F. Dickenson 
Letts, and was by him denied on April 29, 1955. (Tr. 721) This 
motion was renewed on May 16, 1955, before the jury was impaneled. 
(Tr. 4) The motion was again renewed at the conclusion of the 
government' s case on May 18, 1955 and, as renewed, was denied. 

(Tr. 460, 461) 

Despite objections by defense counsel (Tr. 335, 380, 417, 
199, 200, 257), the trial court admitted testimony as to the May 26- 
28 interrogation of Green prior to his appearance before a committing 
magistrate. (Tr. 382-409, 389, 391; 417-24, 4l8, 422; 278-87, 284, 
286) Green was cross-examined regarding that questioning. (Tr. 
539-57). The prosecution*s summation to the jury relied on that 
interrogation. (Tr. 589-90) The trial court submitted to the jury 
the issue whether statements elicited from Green on May 26, 1954 were 
voluntarily made. (Tr. 639-40) 

The prosecution’s closing argument told the jurors they 
were not the final arbiters of the facts in the case (Tr. 627) 
and that they should not be concerned with the consequences of 
their verdict. (Tr. 633) 

Though the prosecution, from testimony that Green’s home 
was locked, inferred that Green therefore had a sinister 
purpose (Tr. 511-12) anil that Green's testimony as to an intruder 
was beyond belief (Tr. 575-76, 588), the defense was not allowed 
to demonstrate the frequency of housebreakings in Green's 
neighborhood. (Tr. 114-15, 560-63'/ 470, 505) 

The trial court'3 admonition to the jury narrowed the 
reason for avoiding extra-trial publicity regarding the case to 
the advantage the jurors had over reporters in seeing and hearing 
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every witness (Tr. 34-35)• The admonition was not repeated at 
the twelve subsequent separations of the jurors, (Tr. 69, 147, 

198, 200, 311, 336, 409, 459, 499, 564, 591, 633) 

The trial court, over defense counsel’s objection (Tr. 

566), gave instructions requested by the prosecution tljat tended 
to minimize doubts about the cause of Miss Brown’s death (Tr. 

641-42). ' ! 

On May 20, 1955, following the jury’s verdict of guilty 
filed on May 19, 1955 (Tr.729), Green moved for a judgment of 
acquittal or, in the alternative for a new trial. (Tr.730; 

676-694) These motions were denied by the court in an order 
entered on June 10, 1955- (Tr.734) 

Appellant was adjudged guilty of murder in the first degree 
on June 17, 1955. (Tr-735) Notice of appeal was filed with the 

Clerk of the District Court on June 17, 1955. (?r.737) On the 

. I 

same date the appellant complied with Rule 33(h) of this Court. 

The record in this case was filed in this Court on June 26, 1955. 

By order of this Court dated July 28, 1955, the under¬ 
signed were appointed to represent the appellant in this appeal. 

STATEMENT OF POINTS 

1 

I- Defendant should not, as the price cf appealing an er- 

i 

rdneous conviction of second degree murder, be deemed to have waived 
the right to assert his prior acquittal of first degree murder as 
a bar to a second trial on first degree murder. 

II. Admission of statements elicited from defendant 
by interrogation over a two and a half day period prior to 

i 

defendant’s being taken before a committing magistrate, as well as 
cross-examination and comment thereon by the prosecution, were 
improper in a federal court,. 

III. The prosecutor’s summation to the jury, stating 
that the jurors’ decision as to the facts was not final, and 
that the jurors should not be concerned with the consequences of 
their verdict, erroneously induced the jurors to disregard their 


responsibility. 



IV. "When the prosecution had inferred a sinister 
design from defendant's locking his home and had also suggested 
defendant's testimony about an intruder was therefore beyond 
belief. It was improper for the trial court to exclude rebuttal 
testimony showing that locking a house was a normal precaution 
and that Intruders frequented defendant’s neighborhood. 

V. Granting the prosecution’s requested instructions 
regarding the cause of Miss Brown’s death minimized possible 
doubts as to the cause of her death. 

VI. The trial court’s admonition to the Jurors 
inadequately warned them to avoid prejudicial publicity, and 
failure to repeat the admonition at each separation of the 
Jury was prejudicial. 


SUMMARY 0? ARGUMENT 

In a previous trial, before a federal court having 
Jurisdiction, upon a good and sufficient indictment charging 
arson and first degree felony-murder, defendant was found and 
adjudged guilty of arson and guilty of second degree murder. 

The . judgment of guilt of second degree murder was an acquittal 
of first degree murder. This Court on appeal reversed the con¬ 
viction of second degree murder as not being sustained by the 
evidence. The sole issue in that appeal was the propriety of 
that second degree murder cceviction. This Court was not then 
presented with any issue of feimeir jeopardy as it was by no 
means clear then that further proceedings would be undertaken 
against defendant. 

When the prosecution sought to try defendant a second 
time upon the indictment charging first degree felony-murder, 
the defense of prior acquittal was properly raised. 







At the common law conviction of a lesser included 
offense was an acquittal as to the major offense charged and 
was a bar to further prosecution on that major offense. When 
the defendant appealed his erroneous conviction, he was not 

i 

i 

deemed to have appealed his acquittal. This we shall £all the 
limited waiver doctrine. The common law was incorporated in 


the Bill of Rights. 

All the strict limitations on the powers of the Federal 
Government imposed by the Bill of Rights are not carried over to 
bind the state and insular governments under the Fourteenth Amend¬ 
ment. Thus, the abolition of the limited waiver doctrine in 
state or insular courts does not mean that the doctrine was or 
could be abolished in the federal courts. 

The Supreme Court has not decided whether or hot the 

I 

limited waiver doctrine obtains in a case arising in aj federal 
court in the United States. Indeed, the conflicting views 
expressed by the court about the limited waiver doctrine in the 
Trono case have been cited subsequently by the Supreme Court as 
pragmatic reasons for not applying to state courts the federal 
concept of double jeopardy. 

There is no Supreme Court decision preventing this Court 
from ruling that in a capital case a man will not be Required to 

waive his former acquittal of first degree murder in order to 

I 

seek correction of a lesser conviction unsupported by the 
evidence. 


Testimony, cross-examination, and comment by the 
prosecutor was permitted at the trial as to statement^ obtained 

i 

from defendant when his mental and physical condition were so 

i 

disturbed as to preclude his making any voluntary admissions. 

Only statements voluntarily made ought to be admitted against 
defendant, and these statements were not voluntary. 

Further, these statements were obtained by Interrogation 

i 

i 

of defendant while he was held In custody for two and a half days 
prior to being taken before a committing magistrate. [Their 
admission violated the McNabb rule which forbids the use of 


j 

i 
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evidence obtained through police interrogation of an accused 
whose detention has not been passed upon by a committing 
magistrate. The federal courts cannot admit such unlawfully 
obtained evidence without condoning police defiance of the 
Congressional command that persons arrested be taken promptly 
before a committing magistrate. To admit such evidence v;ould 
be to permit a breeding ground for coerced confessions. 

The District Attorney, in his closing argument to the 
Jury, told the Jurors they were not the final arbiters of fact 
and that they should not reflect on the consequences of their 
verdict. He stated that the Court of Appeals and the Supreme 
Court, and the President of the United States with the assistance 
of the Attorney General, might look the facts over and decide 
whether Green would be electrocuted. This ?/as an invitation 
to the Jury to surrender their responsibility because reviewing 
authorities would prevent any injustice. Such conduct has been 
deemed reversible error by this and many other Jurisdictions. 

When the prosecution had inferred that defendants 
testimony as to the presence of an intruder in his home was 
beyond belief, evidence and testimony showing frequent house¬ 
breakings in the vicinity of his home was material and relevant. 
When the prosecution inferred that defendant locked up his home 
to prevent interference with his plan to commit arson, testimony 
and evidence showing that locking up the house was a normal and 
reasonable precaution was relevant and material. The trial 
court’s exclusion of such evidence was prejudicial and reversible 
errcr. 

The court below granted instructions requested by the 
prosecution to the effect that Miss Brown’s vitality at the 
time of her death was immaterial. Miss Brown's vitality at 
the time of her death was material. When there was testimony 
that the amount of carbon monoxide in her blood was too small 
to have even caused discomfort to a normal person and when there 




















































was testimony that her heart and other vital organs were 
badly diseased, the jury, on the basis of this testimony, 
might have entertained a reasonable doubt as to whether the 
smoke was the cause of Miss Brown*s death. 

Charging the jury to ignore her vitality tended to 
minimize the possibility that the jury might weigh the 
probability that her general debility caused her death. 

Jurors in a capital case should be permitted to 
separate only if properly admonished. A proper admonition 
would warn the jury to avoid any extra-trial discussion of 
the case on the basis that the jury is sworn to try the 
case solely on the testimony and instructions of the law 
heard in the courtroom. The admonition below narrowed the 
prohibition to newspaper accounts of the testimony and 
narrowed the rationale to the advantage jurors have over 
reporters in seeing and hearing every witness. That admonition 
did not clearly warn the jury to shun newspaper conclusions 
of fact about the case. Such conclusions of fact, highly 

prejudicial, were published during the course of the trial 

i 

below. 

i 

The admonition should be repeated throughout the 
trial whenever the jurors are permitted to separate. The 

. I 

court below allowed the jurors to separate 12 times without 
repeating the admonition but merely reminding the jury of 
the admonition. The action of the court below was insuf¬ 
ficiently vigorous to protect defendants rights. 
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I. DEPENDANT’S CONVICTION OP FIRST DEGREE 
MURDER WAS 6gTAlftlS6AP'FfcR "THE IMPROPER 
OVERRULING OP HIS DEFENSE 0?" FORMER 

"jema^y se sea 'aside 

Everett D. Green was brought to trial on February 8, 9, 

y 

and 10, 1954 (Tr. 695-699)> upon a two-count indictment. The 
first count of the Indictment alleged that on or about May 26, 1953 
the defendant maliciously did burn, and cause to be burned, a cer¬ 
tain building known as 1115 Massachusetts Avenue, Northwest, the 
property of another. On February 10, 1954, the Jury returned a 
verdict on this count as follows: 

"We, the Jury, find the defendant, 

Everett D. Green, guilty of arson 
on count one." (Tr. 699) 

The second count of the indictment alleged that Everett D. 
Green, in perpetrating this arson, caused Betty Brown to inhale 
certain gases, the inhalation of which resulted In her death on or 
about May 26, 1953. This count of the indictment charged Green 
with the offense of first-degree felony murder under D.C. Code, 

Title 22, Section 2401. The Jury returned the following verdict on 
this count: 

"We find the defendant guilty of 
second degree murder on the second 
count." (Tr. 699) 

The Court received this verdict and ordered the Jury dis¬ 
charged. On March 19* 1954 the Court adjudged that Green was guilty 
of arson and of second degree murder and committed him to the custody 
of the Attorney General for imprisonment for a period of one to 
three years on count one; five to twenty years on count two, to run 
concurrently with the sentence Imposed on count one. (Tr. 700-701). 

The defendant was brought to trial on February 8, 1954, 
upon a good and sufficient indictment which charged first degree 


y The sufficiency of this indictment was not challenged by 

Green at any time eith'r before the 1954 trial or on appeal. 


felony murder under D-C. Code, Title 22, Section 2401. i (Tr. 6ST)« 

The trial court had jurisdiction. A jury was impaneled and sworn 

to try him. At that point. Green was in jeopardy of his life. 

See Nordlinger v. United States. 24 App. D.C. 406, 409 (1904): 

"... one is in jeopardy when put upon trial 
before a court of competent jurisdiction, 
upon an indictment sufficient to sustain 
a conviction, and a jury has been impaneled 
and sworn to try him." 

The indictment specified the offense. The jury was 
properly instructed concerning the elements of the major offense 
charged. The jury found that the defendant was guilty, not of 
the major offense of felony-murder but of the lesser offense 
of murder in the second degree* 

When that first jury found Green guilty of murder in the 
second degree, it necessarily acquitted him of the greater crime 
of first degree felony-murder. United States ex rel . Valenti v. 
Karmuth. 1 F. Supp. 370, 373 (N.D.N.Y. 1932); In re Bennett, 84 
Fed. 324, 325 (N.D. Calif. 1397); Clark, Criminal Procedure. 

452 (2d ed. 1913). j 

Green did not appeal from his conviction of arson on 
count one of the indictment. In aopealing from his conviction of 
murder in the second degree on count two. Green contended that 
there was no evidence in the record to sustain a conviction on 
thiscount, and that the Court erred In submitting the question 
of second degree murder to the jury. This contention was accepted 
by the Court of Appeals. Green v. United States. App. D.C. No. 12, 

i7 

188, 2lS F.2d 856 (1953). Reversing the conviction and remanding 
the case to the District Court (Tr. 707708), the Court of Appeals 
held that "when the evidence at a trial tends to show the defen¬ 
dant committed arson, and that the fire was the sole cause of 
the victim^ death, the defendant is either guilty of murder 
in the first degree or he is not guilty." 


1/ "Whether it was error to give that Instruction depends on 
whether there was evidence to justify it; ...." 218 F.2d 
at 857. 




The Court of Appeals held, in effect, that although there 
was sufficient evidence in the record to sustain a verdict of mur- 

, 1/ 

der in the first degree under D.C. Code, Title 22, Section 2401, 
there was not sufficient evidence to sustain Green's conviction of 
murder in the second degree. 

As soon as it became evident to the defendant that the 
Government intended to prosecute a second time under D.C. Code, 
Title 22, Section 2401, Green asserted his right under the Fifth 
Amendment not to be twice put in Jeopardy of his life for the same 
offense. U-S. Con3t. Amend. V. On April 29, 1955, the Court 
denied the defendant's motion to dismiss the indictment. (Tr. 715* 
721). The defendant renewed this motion on May 16, before the Jury 
was impaneled (Tr. 4), and on May 18, at the conclusion of the Gov¬ 
ernments case. (Tr. 460). The motion, as renewed, was denied. 

(Tr. 460, 46l). Finally, on May 20, 1955, the defendants motion 
for Judgment of acquittal, which alleged that the Court had erred 
in denying his motion to dismiss, was denied by the Court in an 
order dated June 10, 1955* (Tr. 734). 

The Government had elected to prosecute Green upon a charge 
of felony-murder. Having failed to prove that charge, it was not 
privileged to try to prove the same offense before a second Jury. 
U-S. Const. Amend. V: Cf. United States v. Clavin , 272 Fed. 985, 

987 (S.D.N.Y. 1921). Here the Government, aimed with additional 
witnesses and with a previously rehearsed case, was allowed to per¬ 
suade a second Jury that Green was guilty as originally charged. 

The Limited Waiver Doctrine 
Obtained At Common Law. 

At the common law a conviction as to a lesser included 
offense operated as an acquittal to the higher offense charged. 

1/ "The quoted testimony...shows beyond peradventure that Bettie 
Brown's death was caused by the fire in the house in which her 
body was found. There was ample evidence to the effect that the 
appellant set the fire." 
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I 

I 


nd 


"And this depends upon the same principle 
as the former, that no man ought to be twice j 
brought in danger of his life for one and the 
same crime. Hereupon It has been held, that a| 
conviction of manslaughter, on an appeal or ar} 

Indictment, is a bar even in another appeal, ai 
much more In an indictment of murder, for the 
fact prosecuted Is the. same in both, though the 
offenses differ in colouring and in degree." 

4 Blackstone's Commentaries * 33&. 

In the United States at common law such an acquittal 

■ 

could hot be disturbed. 

"An acquittal, even though against the weight 
of the evidence. Is final. In the absence of I 
statutory permission no new trial Is granted \\he 
prosecution. R. v. Praed, Burr., 2257; State |V. 

Brown, 16 Conn. 54; People v. I/ebb, 38 Cal., 467." 

2 Cooley's Blackstonep391* n. 3 (3rd ed. 1884); Accord, 
Cooley, Principles of Constitutional Law 326 (3rd 
ed. 1898); United States v. Sanges , 144 U.S. ^10, 

12 S.Ct. 609 l l892>« 

Indeed so eminent a jurist as Mr. Justice Story was of 
the opinion that there was no right of appeal to one copvicted of 
a capital offense as an appeal would place him again injjeopardy. 
United States v. Gibert, 23 Fed. Cas. 1287* Fed. Cas. N<f>. 13* 204 
(1834). j 

The harshness of this Interpretation was such as to make 
the opinion little regarded. 

! 

"In other words, the constitution guarantees to 
him the right of being hung to protect him frdm the 
danger of a second trial." United States v. Keen, 

26 Fed. Cas. 686, 690, Fed. Cas. No. l5, 510 fIBT9). 

I 

The Keen case Indicated that at the common law defendant*s intent 
was a significant factor in determining the degree to wjiich former 
jeopardy operated as a bar in further proceedings: 

"It surely does not follow that ifthecour^ cay 
grant a new trial in a capital case, with the assent 
and on motion of the prisoner, on a verdict of guilty 
that they may do the same thing on a verdict |of 
acquittal, and against the consent and remonstrance 
of the defendant." 26 Fed. Cas. at p. 689. 

State court decisions demonstrate that the common lav; 

i 

allowed the defendant to appeal but waive former jeopardy only with 


! 
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respect to that portion of the Judgment repugnant to him. In other 
words, one erroneously convicted of a lesser offense could appeal 
that lesser conviction, hut was considered to have waived only the 
Jeopardy attached to the lesser conviction, and at the new trial 
he could he tried only upon that lesser charge. The law did not 
presume that he would Intend to- waive the acquittal as to the greater 
offense. For brevity*s sake, this will be called the limited waiver 
doctrine. 


"The contention that the acceptance of the plea 
of guilty of murder In the second degree on the 
former trial was in law an acquittal of the higher 
offense, notwithstanding Its withdrawal at the in¬ 
stance of the defendant. Is placed on the supposed 
analogy with those cases In which it has been held 
that, where a defendant indicted for murder is put 
on his trial for that crime, a conviction of murder 
In the second degree, or of manslaughter. Is an 
acquittal of any higher degree of the crime than 
that for which he was convicted; and that, although 
the defendant succeeds in procuring a reversal of 
the Judgment convicting him of the lesser offense, 
he does not thereby waive the benefit of the former 
verdict as an acquittal for the higher offense, 
but may Insist upon it, and he cannot thereafter 
be tried for any higher degree of the crime than 
that of which he was formerly convicted. The pre¬ 
ponderating weight of authority sustains the general• 
principle as above stated. Slaughter v. State , 

6 Humph. 411; State v. Ross , 29 Mo. 32; People v. 
Gilmore , 4 CalTTTB; 5tate v. Hornsby , 8”"SooT~(La.) 

588; State v. Kittle , £ Tyler, 472. In Ohio a 
different rule" prevails. Jarvis v. State , 19 Ohio 
St. 585. In this state the same doctrine is recog¬ 
nized In cases of Inferior offenses. Guenther v. 

People , 24 N.Y. 100; People v. PowllngT 84' K.¥. 478. 

The question has not arisen In this state, so far as 
we know, on an indictment for murder; but, £ fortiori . 

If the doctrine contended for is applicable in case 
of minor offenses, it is to those of the higher grade. 

In determining whether the principle of these decisions 
is applicable In the present case, the ratio decidendi 
is to be considered. The doctrine that a man once tried 
and convicted or acquitted of a crime, on a valid in¬ 
dictment, by a court of competent Jurisdiction, cannot 
be tried again for the same offense, has Its foundation 
in the principles of Justice, and was a very ancient 
doctrine of the common law. It is embodied in that 
provision of the constitution of our state (article 1, 
§5) which declares that ’no person shall be subjected 
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to be twice put in jeopardy for the same offense.' 

In declaring the application of this constitutional 
principle, it is well settled that an acquittal or 
conviction by verdict of a jury, although not fol¬ 
lowed by judgment or sentence, is an acquittal or 
conviction which protects an accused person against 
another trial, provided there was a competent court 
and a lav/ful indictment, or, in case of conviction, 
so long as the judgment remains unreversed. And, 
whether the conviction was on confession or by ver¬ 
dict, the rule was the same. Shepherd v. People , 

25 N.Y. 406, and cases cited, out in this stace, and 
generally elsewhere, a party convicted is permitted, 
in some form, to have a review for the purpose of 
correcting any errors of fact or law which may have 
been committed on the trial; and it became a settled 
qualification of the doctrine that a party could not 
be twice tried for the same offense, that, by seek¬ 
ing and obtaining a new trial for error, he thereby 
waived the constitutional protection, and could be 
again tried for the offense of which he formerly 
was convicted. U.S . v. Keen , 1 McLean, 435; People 
v. j supra . Eut this doctrine, in turn, was 

limited so as to protect a defendant who secured a 
reversal and new trial from being again put on trial 
for a higher grade of the same offense, or for an¬ 
other offense Included In the same indictment, of 
which higher grade, or of which other offense, the 
first conviction was by inference an acquittal. So 
it was held that a verdict of conviction of one of 
several offenses charged In an indictment, or of a 
lesser degree of a single offense, implied, although 
the verdict was silent on the subject, that the jury 
found the defendant not guilty of such other offenses, 
or of the higher degrees of the same offense. It was 
on the theory that the verdict was separate and 
divisible, being both a verdict of acquittal and 
conviction, and that there was no inconsistency 
between a claim that the defendant was not guilty 
even of that of which he was convicted, and the 
claim that the verdict still stood as an acquittal 
of the other matters charged in the Indictment, 
that the defendant was permitted on a new trial 
to urge the former verdict as an acquittal of all 
the matters charged other than that on which the 
conviction was had." People v. CIgnarale, 110 N.Y. 

23, IT N.E. 135, 142-43 (ibbd). 

The dissenting opinion in Trono v. United States , 199 

U.S. 521, 540 3 26 S. Ct. 121 (1905), citing 17 states which 

followed the common law limited raiver doctrine, stated that this 

I 

was "the general consensus of opinion of American text books on 


criminal law and the overwhelming weight of American decided cases 






This is still true. The courts of Alabama, Arkansas, 


Florida, Illinois, Iowa, Louisiana, Michigan, New Jersey, New Mexico, 
North Dakota, Oregon, Pennsylvania, Tennessee, Virginia, Vest 
Virginia and Wisconsin have held that a conviction of a lesser 
offense is an acquittal of the greater; that the accused, when he 
urges an appellate court to reverse his conviction of the lesser 
offense, thereby consents to be retried for that lesser offense, 
but that he does not, however, waive the benefit of his acquittal 
of the greater. His application for a correction of the verdict. 


In other words, will not be considered as mere extensive than his 


needs. 


Alabama 


Arkansas 

Florida 


Illinois 


Iowa 


Thomas v. State, 255 Ala. 632, 

53'So. 2d 3W342 (1951); 

Davis v. State, 31 Ala. App. 508, 
1$ So. 2dl£6‘“(l944). 

Hearn v. State, 212 Ark. 360, 
23ETS.W. (1947). 

Henderson v. State, 55 So.2d 110 
TFla\~1951); HcEeod v. State, 

128 Fla. 35 , 174 So. 466 tT937). 

People v. Newman, 360 Ill., 226 , 
I35*Tfe. 645TI935); People v. 
Carrico, 310 Ill. 543/T4S'“'N.E. 
T64YT65 (1923). 

State v. Rhone, 223 Iowa 1221, 
27FT7.W. T59T1937); State v. 
Coleman, 226 Iowa 968, 285 N.W. 
269T273 (1939). 


Louisiana State v. Harville, 171 La. 256 

X£TSo. 348’ T93'0 ; 173 La. 660, 
138 So. 435 (1931)5 175 La. 458, 
143 So. 373 (1932). 


Michigan 
New Jersey 


People v. Farrell, 146 Mich. 264, 

WT7W. 440 (1956). 

State v. Labato, 7 N.J. 137 > 80 
A72d '617,"F23T1951); State v. 
Cooper, 13 N.J.L. 36l,*"2p Am. Dec. 
49?TI833). 
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New Mexico 


Ex parte Williams, 58 N.M. 37, 

*■* ' u. t — ^ % 


S3 or 3S5T353 (1954); 


State v. Reed , 39 N.M, 44, 39 
P.2d 1005“Tl934l; State v. Pruett , 
7 N.M. 576, 


27 


203 PacT~840 (1^1). 


North Dakota 

Oregon 

Pennsylvania 


State v. Noel, 66 N.D. 676, 

26 S-XW. 655-11936). 


State v. Wilson, 172 Ore. 373, 


142 P.2d 6b0, b83 (1943). 


Commonwealth v. Flax, 33* Pa U 


153: SWAtl. 635TT938?; 
Commonwealth v. Alessio, 3X3! Pa. 

5177 WAt'!. 7657^6^(1934^. 


Tennessee 


Reagan v. State , 155 Tenn, 307, 


2$3&.W. 755 (1927); State vt 
Norvell, 2 Yeger 24, 24 Am. Dec. 
55TTTenn. 1820). 1 


Virginia 
West Virginia 


Leigh v. Commonwealth, 191 Va. 
5837 66 S.E. 2d 5867 591 (1951). 


State v. McLane, 126 W. Va. 

219, 27 S.£7 2d 604 (1943), | 
reversed on jurisdictional 
grounds, 38 S.E. 2d 343 (1946). 


Wisconsin 


Radej v. State, 152 Wise. 503, 

■^r.v. ^rri9i3). 


Wir.w. ?TTI913 

The common law rule was summarized as follows: 


"If the prisoner is convicted on one count 
of an Indictment and acquitted on another, and 
then obtains a new trial, he Is only tried after¬ 
wards on the count on which he was before convipted." 
2 Cooley’s Blackstone, 360, n. 15 (3rd ed. 1884). 


There was analogous authority in the Supreme Coqrt. Where 


three defendants were tried on an indictment for first degree murder 


and one was acquitted and two convicted, and the two convicted 


successfully appealed, and all three were tried again upon a first 


he one 


degree indictment, it was held that the new trial as to tl 
acquitted violated the provisions against former Jeopardy. United 
States v. Ball, 163 U.S. 662, 16 S.Ct. 1192 (1896). 
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It Is a well established proposition that the 3111 of 


Rights incorporated the common law. Kepner v. United States , 195 
U.S. 100, 125-26, 24 S. Ct. 797 (1903). Thus the doctrine of 


limited waiver was made applicable to cases arising in the federal 


courts. 


The Fifth Amendment Restrictions Have 


lsular Courts. 


The restrictions imposed on the Federal Government by the 


Bill of Rights are not, however, made entirely applicable to state 


governments under the Fourteenth Amendment. Palko v. Conn., 302 


U.S. 319, 323, 58 S.Ct. 149 (1937); Maxwell v. Dow , 176 U.S. 581, 

20 S.Ct. 448 (1900); La., ex. rel . Francis v. Resweber , 329 U.S. 

459, 462, 67 S.Ct. 374 {19475. Some States have provided by statute 


or by constitutional amendment that the granting of a new trial 


places defendant in the same position as if no earlier trial had 


been had. This is the case in Indiana, Kansas, Kentucky, New York, 


and Missouri. E.£., Xring v. Missouri , 107 U.S. 221, 2 S.Ct. 443 
(1882); People v. Palmer, 109 N.Y. 413, 17 N.2. 213 (1888). 


It is also a well established proposition that the Bill of 


Rights did not directly restrict the operations of government in 


insular possessions, such as the Philippine Islands and Puerto Rico. 


In a detailed analysis of Supreme Court decisions defining the 


degree to which constitutional restrictions have been made applicable 


to insular governments, an eminent authority states: 


’’The doctrine has been sufficiently elastic to 
permit of a government which, while maintaining 
the essentials of modem civil liberty has not 
attempted to impose upon the new peoples certain 
ancient Anglo-Saxon institutions for which their 
history had not adapted them." Coudert , the 
Doctrine of Territorial Incorporation 3 Selected 


Essays on Cons 
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Thus, while the doctrine of limited waiver existed at 
the common law, and hence would appear to have been made applicable 


in the Federal courts by the Fifth Amendment, state and 


insular 


governments were not similarly enjoined from altering the common 
law so as to make the successful appellant of a conviction upon 
a lesser included offense stand a new trial upon the greater charge 

i 

of which he had been acquitted. 

The Supreme Court Has Not Held That The Limited 
Waiver Doctrine Is or Is Not Applicable In The 
Federal Courts. 

In 1905, the limited waiver doctrine was considered by 
the Supreme Court In a case arising from the Philippine Islands. 
Defendant there had been tried by a magistrate without a Jury upon 
an informal complaint charging murder. Defendant appealed the 
magistrate^ conviction of manslaughter to the Supreme Court 

(Audiencia) of the Philippines, and that court set aside the man- 

. 

slaughter conviction and found defendant guilty of murder. 

Defendant appealed to the Supreme Court of the United Spates. That 
court in a four to four opinion, with Mr. Justice Holmes concurring 
only in the result reached by the first four, upheld the action of 
the Philippine court. Trono v. United States . 199 U.S. 521, 26 
S. Ct. 121 (1905). 

i 

The Chief Justice and Justices Harlan, McKenna and White 

dissented. The dissenting opinion by Mr. Justice McKenna stated: 

"An accused would not purposely and consciously 
appeal from an acquittal of a grave crime and 
cast from himself the immunity that such an 
acquittal gives him. Should such consent be 
imputed? 


"The life and liberty of the citizen are 
precious things - precious to the State as 
to the citizen, and concern for them is 
entirely consistent with a firm administration 
of criminal justice. I submit that the State 
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seeks no convictions except in legal ways, 
and "because it does not it affords means of 
review of erroneous rulings and judgments, 
and freely affords such means. It does 
not clog them with conditions or forfeit by 
their exercise great and constitutional 
rights. Yet in my judgment such is the effect 
of the decision just rendered.. 

* * * 

"I repeat again, that constitutional guarantees 
and statutory remedies should not be put in 
such barter; that a defendant should not be 
required to give up the protection of a just 
(it must be so regarded for the sake of the 
argument) acquittal of one crime as the price 
of obtaining a review of an unjust conviction 
of another crime.” 199 U.S. at pp. 538-39- 

The opinion of the four Justices, in whose result 

Mr. Justice Holmes concurred, stated that an appellant "opens up 

the whole controversy”. 

"We do not agree to the view that the accused 
has the right to limit his waiver as to 
jeopardy, when he appeals from a judgment 
against him." 199 U.S. at p. 533- 

To support this position the opinion cited state cases 
where the limited waiver doctrine had been abolished by the 
legislature. It seems clear that the strict provisions of the 
Fifth Amendment are not imposed upon state governments. It seems 
equally clear that the four Justices did not perceive the dif¬ 
ference between the restrictions placed on the Federal government 
and those placed on the state governments. 

Mr. Justice Holmes was unsympathetic to the concept of 
former jeopardy, no matter how defined. Two years earlier, he 
had dissented from the court’s decision that the prosecution had 
no right to appeal In a criminal case saying: 

n At the present time in this country there Is 
more danger that criminals will escape justice 
than that they will be subjected to tyranny." 

Kepner v. United States . 195 U.S. 100, 134, 









Mr. Justice Holmes also stated that ,r a second trial in the 
same case must be regarded as only a continuation of the Jeopardy 
which began with the trial below." 195 U.S. at p. 137. j 

This view seems to have accurately described the procedure 
in the Philippines. Mr. Justice Brown, one of the four Justices in 
the majority in Trono, dissented in the Kepner case on the theory 

i 

that no Philippine Judgment was final until the Audiencla had acted. 

"By that law [Philippine], in which trial by 
Jury was unknown, the Jeopardy did not terminate, 
if appeal were taken to the audiencia or Supreme 
Court, until that body had acted upon the cas^. 

The proceedings before the court of first instance 
were in all important cases reviewable by the 
Supreme Court upon appeal, which acted finally 
upon the case and terminated the Jeopardy. 


"It seems to me impossible to suppose that Congress 
Intended to place in the hands of a single Judge a 
great and dangerous power of finally acquitting 
the most notorious criminals." 195 U.S. at p. 137. 

It Is submitted that the Trono decision set a precedent 

only for a case arising from the Philippines, and that the remarks 

of the four Justices with whom Mr. Justice Holmes Joined, insofar 

as they attempt to describe the law applicable in the Federal courts 

of the United States, are dicta and are not binding, and should 

i 

not be binding, on a Federal court dealing with a case arising in 
a Federal court. 

The subsequent history of the Trono case indicates that 
the remarks of the four Justices in a majority have not been 
considered declaratory of the law applicable In federal courts. 

Contemporary reaction to the decision was disapproving. 

A note in the Harvard Law Review for February 1906 stated the Trono 
case to be the first Supreme Court decision on the limited waiver 
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doctrine and stated the decision was contrary to the weight of 
authority. 19 Harv. L. Rev, 300 (1906). (Mr. Justice Frankfurter 
was then an editor.) 

Trono In The Supreme Court 

Shephard’s citations reveal 13 Supreme Court decisions in 
which the Trono decision is cited. Of these, four concern cases 
arising in the federal courts, three deal with cases from the 
state courts, and six deal with oases coming from the Philippine 
courts. 



As outlined above, the prohibition against double Jeopardy 
contained in the Fifth Amendment is not equally applicable to the 
federal, state and insular governments. The cases arising from 
state and insular courts do not, therefore, set a precedent for 
cases arising in federal courts. 

A. Cases from Federal Courts 

The four cases coming up from lower federal courts do not 
apply the abolition of the limited waiver doctrine. In none of 
these cases wa3 there a prior acquittal. 

The two most recent decisions indicate that defendant’s 
intent is a determining factor in weighing the propriety of a new 
trial after a conviction in chief has been reversed. Saplr v. 

United States , 348 U.S. 373, 75 S.Ct. 422 (1955); Bryan v. United 
States, 338 U.S. 552, 70 S.Ct. 317 (1950). If defendant’s intent 
is to be the primary consideration, it would seem that the limited 
waiver doctrine would most closely give force to that Intent since, 
under that doctrine, a defendant appeals only that portion of a 
Judgment which he regards as unjust. 


In 1919 the Court avoided extending the Trono decision 


to an analogous case arising in the federal courts. SI 


United States, 251 U.S. 15, 18, 40 S.Ct. 50 (1919). The ICourt 


there upheld the propriety of a new trial for first degree murder 
being awarded an appellant erroneously convicted of first degree 
murder, even though the previous Jury had recommended a 4 en tence 
"without capital punishment." 


The Court distinguished the case from the situation where 


there had been a prior acquittal. 


"The fact that the Jury may thus mitigate 
the punishment to imprisonment for life did 
not render the conviction less than one for 
first degree murder." 251 U.S. at p. 18. 


One year after the Trono decision the Supreme ctourt again 
refrained from extending the Trono decision by distinguishing 
another closely analogous situation. 3urton v. United Spates , 202 
U.S. 344, 26 S.Ct. 688 (1906 ). Defendant there, a Unite<| States 
Senator, was Indicted upon three counts — two charging tye had 
unlawfully received money from a corporation, the third charging 
that he had unlawfully received money from a named individual 
described as an officer of the corporation. Defendant was 


convicted on the first two counts and acquitted as to th^ third. 


On his appeal the Supreme Court reversed and ordered a new trial. 
At the new trial the Indictment was identical as to the ifirst two 
counts but the third count was changed to allege that defendant 


had received money from the corporation rather than from\the 


named Individual. 


1 

When considering the propriety of this new trial on the 
third count the Supreme Court held that the Indictments were 


different so that the defense of prior acquit would not £pply, 
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The Court said: 


"Whether that reversal upon defendants own 
writ of error, had the effect, within the 
principle of Trono v. United States , 199 
U.S. 521, to take from him the benefit of 
his acquittal on the third count in the 
former case, we need not decide. It may 
be assumed, for the purposes of this discus¬ 
sion, that it did not." 202 U.S. at p. 378. 

To summarize, the Supreme Court, in the thirteen years 

following the Trono decision, resorted to highly technical 

distinctions rather than relying on the Trono decision when 

deciding cases arising in the federal courts. The current Supreme 

.Court has not been faced with a situation in which the limited 

waiver doctrine would be determinative. It has, however, taken 

a position that would be consistent with the limited waiver doctrine. 

B.- Cases from State Courts 

The three cases arising from state courts indicate not 
only that the strict common law restrictions Imposed upon the 
Federal Government by the Bill of Rights are not made applicable 
to the States via the Fourteenth Amendment, but also that the 
Supreme oourt is not entirely satisfied with the rightness of. the 
Trono decision. "Right-minded men, as we learn from those opinions 
[ Kenner and Trono 3, could reasonably, even if mistakenly, believe 
that a second trial was lawful in prosecutions subject to the Fifth 
Amendment, if it was all in the same case." Palko v. Connecticut , 

302 U.S. 319, 323, 58 Sup. Ct. 149 (1937). The same attitude is 
taken by Mr. Justice Frankfurter: 

"The Judicial history of the Fifth 
Amendment in prohibiting any person from 
being ’subject for the same offense to be 
twice put In Jeopardy of life or limb* 
serves as a good pragmatic confirmation 
of the compelling reasons why the original 
Bill of Rights was found to limit the 
actions of the Federal Government and not 
those of the States. The conflicting views 
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8 Wall. 163; 
.S. ICO; 

S. 521; In 
ade v. Hunter. 


1 


nly as authority for Philippine procedure. 

Section 5 of the act of Congress contains 
o specific requirement of a presentment 
r indictment by grand jury, such as is con- 
ainea in the Fifth Amendment of the 
onstitution of the United States. And in 


little comment. It declares the relation 
of the courts and the scheme of procedure 
existing in the Philippine Islands and brings 
the case at bar to the simple proposition, 
when stripped of ingenious suggestions, that 
an error which was made (if error was made, 
of which we express no opinion) at the trial 
in the court of first instance, and which was 
not repeated in the Supreme Court, is not a 
ground of legal complaint.” Pendelton v. 
United States, 2i6 U.S. 305, 311, 30 SvvCtv" : ■ 


Two other opinions also note the differences between 
federal and Philippine procedure. Diaz v. United States , 223 U.S 

i 

442, 445-46, 32 Sv . Ct. 250(1912); Flemister v. United States , 

20? U.S. 372, 374, 28 Sv - Ct. 129(1907). 
























































The other two citations of the Trono decision are per 
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curiam opinions dismissing appeals from the Supreme Court of the 
Philippines for want of jurisdiction. Beecham v. United States , 

223 U.S. 708, 709, 32 S. Ct. 518 (1911). 

Trono in the Courts of Appeals 
Shephard 1 s citations reveal seven cases decided by the 
federal courts of appeals in which the Trono decision is cited. 

Pour of these cite Trono for the proposition that one who 
appeals his conviction in chief waives the plea of former jeopardy 
in a new trial. Bryan v. United States , 175 F.2d 223, 239 
(5th Cir. 1949); Barkman v. Sanford , 162 F.2d 592, 593 (5th Cir. 
19^7); Bayless v. United States , 147 F.2d 169 (oth Cir. 1945); 

Salta v. United States 44 F.2d 752 (1st Cir. 1930). 

Two others cite Trono as an analogous authority where a 
court corrects an inadvertently erroneous sentence prior to the 
commencement of service of that sentence. United States v. Bozza , 
155 F.2d 592, 595 (3d Cir. 1946); Rowley v. Welch, 72 App. D.C. 

351, 356, 114 F.2d 499 (1940). 

The seventh case came up from Puerto Rico. The first 
circuit -followed the Trono decision in holding that an acquittal 
of murder arising from a conviction of manslaughter following an 
indictment for murder could not be used by the successful appellant 
to bar a new trial on an indictment for murder. Carbonoll v. People 
of roito Rico , 27 F.2d 253 (1st Cir. 1928). The Congressional 
Code for Puerto Rico specifically abolished the limited waiver 
doctrine. As pointed out above, this case does not stand as 
authority for the treatment of persons by the federal courts in 
the United States. 
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Trono In the Di stric t Courts 

Shephard reveals two district court opinions citing Trono. 

i _______ 

In one of these Trono is cited simply for the proposition 
that double jeopardy may be waived. United States v. Gill , 55 
P. 2d 399, 400 (D. N<M. 1931)- The other case is the sole 
example of a federal court extending the application of the Trono 
decision to a case arising in the United States federal system. 

United States v. Gonzales , 206 P. 239 (W«D* Wash. 1913) .i The 

* 

court there ruled that a man charged with first degree murder 
but convicted of second degree murder, who successfully appealed, 
was properly tried again and convicted upon an indictment for 
first degree murder. 

This Court has before it a case coming from a federal 
court where the strict provisions of the Bill of Rights against 
former jeopardy are to be honored. 

i 

It is respectfully submitted that the second tx4al of 
appellant as to first degree murder was erroneous in that it placed 

him twice in jeopardy. Not only should that first degreb con- 

! 

viction be set aside and abandoned but also the second degree 
charges should be quashed as there is no point in retrying appellant 
on charges which there is no evidence to sustain. 

In State v. Reed , 39 N.M. 44, 3S P. 2d 1005 (1^34), the 

! 

Supreme Court of New Mexico considered the fate of two mpn in 

Green’s position. The defendants had been found guilty of murder 

in the second degree upon an indietraent 

Their convictions were reversed for the 

the Court of Appeals to reverse Green's 

at 39 P. 2d 1005, 100?: 

"They have been tried and 
the crime of which they may be 
in the first degree. The 3111 
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charging felony-murder. 
same reasons that prompted 
conviction. Thel Court said 


acquitted of 
guilty, murder 
of Rights forbids 
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that they be put in jeopardy again for 
that offense. N.M. Const. Art. 2 , §15. 

It would be futile., of course, to put 
then to trial again for an offense of 
which the evidence absolves them." 

If the jury in a criminal case returns a verdict of 

guilty of an offense unrelated to that the Government has sought 

to prove, and, while the offense is "lesser” in degree, there 

is no evidence in the record to sustain such a verdict, the 

court should not accept it. 

If the court does accept such a verdict and enter 

judgment against the accused, he should not be compelled to 

surrender his acquittal as the price of seeking reversal of an 

erroneous conviction. 

No administration of justice can be hoped to be entirely 
free of error. But that error should be subject to correction 
without abandonment of the constitutional bar against placing a 
man twice in jeopardy of his life. 























II. ADMISSION OP STATEMENTS ELICITED PROM 
DEPENDENT' BY ‘ MERROGATOJN OVERT 'TJO- 
^-A-HALP-EAY"PEftIOD PRIOR 10 DEPENDANT ! S 
BEING ramrSSFCRE A"75CHMTTlN(rM5^®5©, 

TS WELL AS ■'CHOSS-SXAMINATIO'KTAND COMMENT 
THEHE05TBY THETKGSECUKON, TTEHETMFHCFEfc 
gT A PBDEftAL~Cyjftg, 

The following chronology is designed to set out 

_ 

the facts relevant to this issue. 

May 26, 1953 j 

7:40 A.M. 

' 

Fireman Malinak arrived at fire, found Green 
in the basement, unconscious and bloody, carried Green 
out to the lawn where he was given oxygen before being 
taken to Emergency Hospital. (Tr. 4?, 49-50, 61-62, 534). 

8:45 to 9:00 A.M. 

Sgt. Couture of the M.P.D. began to interrogate Green 
who was lying on an examining table in Emergency Hospital 

i 

with his wounds untreated. (Tr. 383-84, 397-99). ! Sgt. 
Couture then telephoned for a policeman to stand guard 
over Green (Tr. 382). 

10:00 A.M . 

Sgts. Couture and Clarke of the M.P.D. resumed 
interrogation of Green who was still lying on an examining 
table in Emergency Hospital. Some of Green's wounds were 
bandaged. (Tr. 388, 416-17). Green was given neither 
food nor water while he was at anergency Hospital. (Tr. 
238, 503). 


Green was transferred to the "strong room" of 
D. C. General (Gallinger) Hospital. (Tr. 263). Ill 
prisoners are kept in this ward which has barred windows and 
a policeman standing guard outside its locked door. (Tr. 





















3:00 P.M. 


Fire Inspector Kelly and Fire Marshal Roberts 
questioned Green in the "strong room” at Gallinger. 

(Tr. 279). 

May 27, 1953 

Green apparently was left in custody at the 
Gallinger "strong room". (Tr. 558-39). 

9:00 P.M . 

A letter written by Green was turned over to the 
police. (Tr. 167). The letter contained a request that 
flowers be purchased for Miss Brown as well as ambiguous 
statements which the prosecution contended implied Green 
planned to kill Miss Brown and which Green contended 
meant solely that Miss Brown, had she been alive, would 
have sympathized with his intent, subsequently changed, 
to commit suicide. The text of the letter appears at 
Tr. 174. 

May 28, 1953 
9:00 A.M. 

Inspector Kelly, Sgts. Couture and Clark ques¬ 
tioned Green in the "strong room" at Gallinger. (Tr. 285) 

11:00 A.M . 

Green was discharged from Gallinger (Tr. 263- 
64, 266) and taken, still in police custody, from the 
"strong room" to the Coroner’s Inquest. (Tr. 545-46). 

The Acting Coroner committed Green to the 
Washington Asylum and Jail to await Grand Jury action. 

(Tr. 695-96). 
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July 6, 1953 


The Grand Jury returned a true bill agajins^ 
Green. (Tr. 697). 


July 10, 1953 

Green vras arraigned and pleaded not guilty. 


(Tr. 698) 


Prejudicial Use Was Made of This 
Improper Interrogation of Green. 


The record, as outlined in the above chronology, 

I 

demonstrates that Green was interrogated over a period of 

| 

three days after being taken into custody without! a warrant 

1 

1 

and prior to being taken before the Deputy Coroner, who 

I 

apparently acted as a committing magistrate. 

Throughout this bedside questioning of an elderly 
and injured man there is no indication in the record that 
he was told why he was being kept in custody or advised 

of his right to counsel. Indeed Green testified that one 

■ 

of his questioners said to him on the afternoon of May 26th: 


"Now, Mr. Green, you are getting up in trears; 
you want to clear yourself with the man!up¬ 
stairs . . ..•* (Tr. 5^2). 


Nonetheless the prosecution took extensive 


testimony from the officers who interrogated Greejji con¬ 
cerning the statements they had elicited from Gre^n during 
the period following his arrest and prior to his Commit¬ 
ment. This testimony was employed by the prosecution to 
impeach Gi*een*s credibility as a witness. 

The officers all testified tliat Green on May 26th 
denied having written any letter but admitted having written 

y 28th.I 


the letter shown him by the officers on May 


*/ Testimony by Sergeant Couture, (Tr. 369, 391)J by 
Sergeant Clarke vTr. 4l8, 422), by Inspector Kelly 
(Tr. 284, 286). 




Two of the officers testified that Green stated 
he had written the letter Just prior to smelling smoke. 
(Tr. 391, 286). This was in contradiction to Green’s 
testimony that he wrote the letter some hours before the 
fire and Just after he had found Kiss Brown dead. (Tr. 
485, 489). 

The prosecution’s cross-examination of Green 
went into statements obtained from him by the police on 
the 26th and 28th of May. (Tr. 539-557). He was asked 
whether on May 26th he had denied writing the letter. 

(Tr. 543-44). Green said he had no recollection of that 
point. (Tr. 543*45). He was asked whether he had told 
any one on those dates that he had found Miss Brown dead. 
(Tr. 547-43). Defense counsel’s objection was overruled. 
(Tr. 547). 


In summing up to the Jury., the prosecution put 
great weight on the apparent conflict between Green’s 
testimony and the testimony of the officers as to their 
Interrogations of him on May 2oth and May 23th. 

After stating that defendant lied to the jury 
about having been stabbed, the District Attorney 3aid: 

’’He tells you further that yes, he remembers 
talking to Sergeant Couture and Sergeant Clarke 
at Emergency Hospital, yes, he remembers talking, 
he remembers about that unidentified colored man. 
But he doesn't remember discussing the letter, 
nc, he doesn’t remember discussing that letter. 

So far as he can remember, the first time he 
discussed the letter is when the letter was 
brought to him. 

'Ladies and gentlemen, he is asked. Well, now. 
Mr. Green, you say you found the deceased in this 
case dead. Why didn’t you, when Sergeant Couture 
first came up there ana talked to you -- why 
didn’t you say, oh. Sergeant, this i3 what hap¬ 
pened; last night I discovered Betty Brown dead, 
and then if he wanted to follow through with 
the rest of that story, then I went downstairs 
and this unidentified colored man stabbed him. 

But no, he didn’t tell Sergeant Couture that. 
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He didn't tell Sergeant Clarke that. He didn't 
tell Inspector Kelly that. He didn't tell them 
that over at the morgue. Why didn't he? Because 
it is a story he thought up afterwards. 

i 

i 

"Ladies and gentlemen, it makes sense irf 
this case to take this view of it. If that poor 
old lady had been dead, as he says she was, he 
would have told the official investigating this 
matter about it just as soon as possible. Dop't 
you know he would? Doesn't it make common sense 
that he would? Isn't the fact that he didn't 
an indication to you that he is not telling ^pu 
the truth now?" (Tr. 589-90). 

Ihe effort of the prosecution to destroy belief 
in Green's version of the events leading to the fine rested 
thus on testimony as to statements obtained from Green by 
police officers and a fire inspector while Green w|as in- 

j 

jured and held in custody after having been arrested without 
a warrant and before appearing in front of a committing 
magistrate. 

i 

Incriminating Statements Obtained From an 

Accused Whose Physical and Mental Condition 

Preclude His Making a Voluntary Statement 
Are Not Properly Admissible. 

A striking example of the exclusion of Ihcriminat- 
ing statements taken from an accused whose mental and 
physical condition precluded her making a voluntary state¬ 
ment is contained in Read v. People , 122 Colo. 308j, 221 P.2d 
1070 (1950). It should be noted that accused's physical 
and mental disturbance there were not the result of* rough 
handling by police but were already existing before accused 
was placed in custody. Accused there, sick from pregnancy, 
had been abused violently, both physically and mentally, 
by her husband some hours before she was taken in custody. 

i 

"Within approximately twelve hours following 
the main events, she was put upon inquiry 
by the sheriff and deputy district attorney. 

It Is not denied that this confused mental 
condition existed at the time-the confessions 
were obtained. It is of no consequence how the 
condition was caused. Existing, it was sufficient 
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to destroy the effect of the confessions as 
not being the product of a free and normal 
mind. ’A statement, to have been voluntarily 
made, must proceed “from the spontaneous sug¬ 
gestion of the party’s own mind, free from the 
influence of any extraneous disturbing cause." 1 
Tuttle v. People, 33 Colo. 243, 79 P. 1035, 1038, 

70 L.R.A. 33, 3 Ann. Cas. 513. What had happened 
to the defendant immediately prior to the taking 
of the confessions should have been recognizable 
by the inquisitorial officer, but if not there, 
it was plainly and without dispute, stated to the 
trial Judge on preliminary examination. As a 
Judge, he should not have overlooked what was 
bound to be his observation as a man. It is to 
be easily perceived that what had happened to 
defendant would be far more disturbing than any 
ordinary threats or coercion. That being so, her 
confessions lack the elements necessary to allow 
them to be determined as voluntary. It is our 
opinion that the confessions so made were not 
a free and voluntary statement • against interest 
and that it was error for the trial court to 
not sc find and determine, and the admission in 
evidence thereof constituted reversible error.•' 

221 ?.2d at page 1077. 

This Court recently noted the dazed condition of 
an accused in reversing a conviction based in part on a 
confession obtained within an hour of accused’s being 
violently subdued by arresting officers. Payton v. United 
States , _ App. D. C. _, 222 F.2d 79^, 79b (1955). 

In the instant case Green’s mental and physical 
condition were seriously disturbed. He was first inter¬ 
rogated within an hour of being carried unconscious and 
bleeding from the burning house. This questioning took 
place before his woiinds had been treated, and while he was 
lying on a table in the Emergency Hospital. 

In the present case the trial court’s attention 
was drawn to the injuries sustained by Green on May 2oth. 

Defense counsel had objected to all testimony 
regarding the interrogation of Green on May 2oth on the 
ground that Green's physical and mental condition was so 
debilitated as to preclude his making any voluntary state¬ 
ment. The trial court overruled these objections and 



I 

I 


_y 

admitted the testimony. 

It is submitted that Green’s physical and mental 
condition were so debilitated on May 26 , 1953 that he was 
not able to make voluntary statements to his interrogators. 
It is further submitted that the admission, over Defense 
Counsel’s objections, of testimony as well as cross- 
examination regarding these statements ?ras erroneous and 
prejudicial to Green. 


Incriminating Statements Obtained Prom 
An Accused After His Arrest Without A 
Warrant and Prior to His Being Taken 
Before a Committing Magistrate Are Not 
Properly Admissible. 

It Is the duty of Federal officers who make an 
arrest without a warrant to take the accused before a com¬ 
mitting magistrate as soon as reasonably possible: 

"Pule 5* Proceedings before the Commissioner 
(a) Appearance before the Commissioner. 

An officer maleing an arrest under a warrant 
issued upon a complaint or any person making 
an arrest without a warrant shall take the 
arrested person without unnecessary delay 
before the nearest available commissioner or 
before any other nearby officer empowered to 
commit persons charged with offenses against 
the laws of the United States. When a person 
arrested without a warrant Is brought before a 
commissioner or other officer, a complaint 

shall be filed forthwith. a Fed. R. Crin.!P. 5(a)* 

I 

This same duty applies to police officers in the 
District of Columbia: 

'§4-140 • Arrests without warrant. 

The several members of the police force shall 
have power and authority to immediately arrest, 
without warrant, and to take into custody any 
person who shall commit, or threaten or attempt 


V Objections to testimony by Sergeant Couture (Tr. 335* 
330); overruled (Tr. 331); by Sergeant Clarke (Tr. 417), 
overruled (Tr. 417); by Inspector Kelly (Tr. 199j 200, 
257 )> overruled (Tr. 257). 





to comit, in the presence of such member, or 
within his view, any breach of the peace or 
offense directly prohibited by Act of Congress, 
or by any law or ordinance in force in the 
District, but such member of the police force 
shall immediately, and without delay, upon such 
arrest, convey in person such offender before 
the proper court, that he may be dealt with 
according to law. (R.S., D.C., §397.)“ §4-140 

D.C. Code (1951). 


The reasons for this duty have been set out by the 


Supreme Court: 


''Legislation such as this, requiring that the 
police must with reasonable promptness show 
legal cause for detaining arrested persons, 
constitutes an important safeguard — not only 
in assuring protection for the innocent but 
also in securing conviction of the guilty by 
methods that commend themselves to a progres¬ 
sive and self-confident society. 


“It outlaws easy but self-defeating ways in 
which brutality is substituted for brains as 
an instrument of crime detection.“ McNabb v. 
United States, 3l3 U.S. 332, 3^3-344, W S.Ct 


More recently: 


■'There are time-honored police methods for ob¬ 
taining confessions from an accused. One is 


detention without arraignment, the problem we 
dealt with in McNabb v. United States , 3lS U.S. 
332. Then the accused is under the exclusive 
control of the police, subject to their mercy, 
and beyond the reach of counsel or of friends. 
What happens behind doors that are opened and 
closed at the sole discretion of the police is 
a black chapter in every country — the free as 
well as the despotic, the modern as well as the 
ancient. In the McNabb case we tried to rid 
the federal system of those breeding grounds 
for coerced confessions."’ United States v. 
Car lgnan , 342 U.S. 3b, 45-437 72 S.Ct. $7 
T1351)> concurring opinion by Justices 
Douglas, Black and Frankfurter. 


The Supreme Court has thus interpreted Rule 5(a) 


to make unlawful police interrogation of persons whose de¬ 


tention has not been sanctioned by a committing magistrate 


“In the McNabb case we held that the plain 
purpose of the requirement that prisoners 
should promptly be taken before committing * 
magistrateswas to check resort by officers to 
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•secret interrogation of persons accused of 
crime.•" Upshaw v. United States, 335 U.S. 
410, 412, b§ S.Ct. 176' (19'46T; 


The vice condemned by the McNabb rule, "secret 
interrogation," was resort by police to questioning in 
custody persons who had not been "brought before a United 
States commissioner or a judicial officer, as the law re¬ 
quires, in order to determine the sufficiency of the justi¬ 
fication for their detention." 318 U.S. at pp. 344-345. 

I 

The technique employed by the Supreme Court in 
condemning the vice of "secret interrogation" was t^o re¬ 
verse convictions based on statements elicited by question¬ 
ing in the interval between arrest and appearance before a 

i 

committing magistrate. Upshaw v. United States , supra , 
and McNabb v. United States , supra . 

In both those cases the statements Illegally 
elicited were confessions. To confine the prohibition 

I 

against the fruits of Illegal interrogation only to bar 

j 

full confessions, however, and to admit Incriminating 
statements similarly procured in disregard of the command 
of Congress would be tantamount to encouraging the very 
practice condemned in the McNabb rule. Such an anomaly 
would hold out to the police an incentive to continue to 
flout the requirements of procedural fairness. If the 
federal courts are not to reward "secret interrogation," 
all the fruits of that wrongdoing must be inadmissible in 

i 

the federal courts. 


_*/ In the Upshaw case accused was held for a period of 

30 hours before being produced in front of a committing 
magistrate. In the McNabb case accused were kept in 
custody without such a hearing for two and a half days, 
the same period that elapsed in the present case before 
Green was committed by the Deputy Coroner. 




In the present case Green was taken Into custody 
oh the morning of May 26th. He was kept with prisoners in 
a locked ward under guard. He was hot told why he was in 
custody nor informed of his right to counsel and his right 
net to make statements. Despite his injuries and his age, 
he was interrogated off and on for two and a half days be¬ 
fore being taken in front of the Deputy Coroner who conanitted 
him. Yet the trial court admitted into evidence testimony 
regarding the statements obtained from Green in this pre- 
commitment interrogation. These statements were vigorously 
used by the prosecution to impeach Green and to destroy be¬ 
lief in Green’s version of the death of Miss Bettie Brown. 

If Green was too ill to be told the reason for 
his detention or to be advised of his constitutional rights 
or too ill to be given a hearing by a committing magistrate 
on the sufficiency of the Justification for his detention, 
it would appear that he was too ill to be interrogated, 
too ill to make voluntary statements. 

The continued detention and questioning of Green, 
revealed in this record, suggest, however, that Green wa3 
detained and questioned in order that the police might 
obtain sufficient grounds to Justify his detention. Such 
a practice is squarely within the prohibition of the McNabb 
and TJpghaw cases. 

*'In this case we are left in no doubt as 
to why this petitioner was not brought promptly 
before a committing magistrate. The arresting 
officer himself 3tated that petitioner was not 
carried before a magistrate on Friday or Saturday 
morning after his arrest on Friday at 2 a.m., 
because the officer thought there was not ’a 
sufficient case* for the court to hold him, 
adding that even ’if the Police Court did hold him 
we would lose custody of him and I no longer would 
be able to question him.' Thu3 the arresting 
officer in effect conceded that the confessions 
here were ’the fruits of wrongdoing’ by the police 
officers. He conceded more: He admitted that 
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petitioner was illegally detained for at least 
thirty hours for the very purpose of securing 
these challenged confessions. He thereby refutes 
any possibility of an argument that after arrest 
he was carried before a magistrate 'without unj- 
necessary delay. 1 

’’The argument was made to the trial court 
that this method of arresting, holding, and 
questioning people on mere suspicion was in 
accordance with the 'usual police procedure of| 
questioning a suspect „ . .. * However usual this 
practice, it is in violation of law, and confes¬ 
sions thus obtained are inadmissible under the| 

McNabb rule. We adhere to that rule. ,, Upshaw 
v. United States , 335 U.S. at page 414. 

In a recent decision excluding statements! obtained 

during pre-commitment questioning in custody, the Second 

Circuit noted that such questioning behind locked doors 

contributes much to a popular suspicion of police brutality 

and actually hampers law enforcement. 

"Accordingly, the citizenry do not regard the 
police with respect, and fail adequately to 
cooperate with the police, a cooperation with-; 
out which the police in a democracy cannot 
efficiently perform their lawful functions. 

Worst of all, public cynicism develops con¬ 
cerning the basic ideals expressed in our 
constitution. 

* * * 

‘‘As possible prosecution of offending officers 
and civil actions for damages against them seem 
to have no practical value, the courts, unfor¬ 
tunately, can do little to eliminate these 
evil3; but what slight powers they have to do 
so they should vigorously exercise." United 
States v. Murphy , 222 F.2d 6$8, 704 (23‘UIrT 1955). 

Enforcing the McNabb rule is a power that the 

courts can exercise. The rule is not sc difficult of ap- 

I 

plication as the constitutional test of voluntariness. 

i 

It can be applied clearly and easily when law officers 
interrogate persons detained without a warrant prior to 
their commitment. 


Mr. Justice Heed pointed this out in the Carignan 

case at 342 U.S. at p. 41: 

"The constitutional test for admission of an 
accused’s confession in federal courts for a 
long time has been whether it was made ’freely, 
voluntarily and without compulsion or induce¬ 
ment of any sort.’ However, this Court in 
recent years has enforced a judicially created 
federal rule of evidence, to which the label 
’McNabb rule* has been applied, that confessions 
shall be excluded if obtained during ’illegal 
detention due to failure promptly to carry a 
prisoner before a committing magistrate, whether 
or not the "confession is the result of torture, 
physical or psychological" (Citations omitted.) 

Mr. Justice Frankfurter’s opinion in the McNabb case 

stresses that this rule is to prevent Courts condoning police 

non-compliance with the command of Congress that arrested persons 

not be interrogated prior to being taken before a committing 

magistrate. 

"The record leaves no room for doubt that the 
questioning of the petitioners took place while 
they were in the custody of the arresting 
officers and before any order of commitment 
was made. Plainly, a conviction resting on 
evidence secured through such a flagrant dis¬ 
regard of the procedure which Congress has 
commanded cannot be allowed to stand without 
making the courts themselves > accomplices in 
willful disobedience of law." (318 U.S. at 
P. 345)* 

It would further seem that as the courts cannot con¬ 
done police interrogation during the interval between arrest 
and commitment, neither can the defense condone it. No weight, 
therefore, should be given to defense counsel's statements 
that no objection was being taken to testimony regarding the 

1 / 

questioning of Green on May 28th, 1933. (Tr* 233, 310, 421). 

As the Supreme Court opinions set out above indicate, the rule 


1/ Indeed no such objection was made in the McNabb case. As 
Mr. Justice Reed’s dissent said: 


(fn. cont’d.) 
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is not solely for the protection of a particular accused but rather 
is aimed at ridding the Federal system of a breeding ground for 
coerced confessions. 

It is respectfully suggested* therefore* that this Court 
should reverse the trial court*s erroneous admission of prejudicial 
references and testimony as to statements obtained from Green before 


the lawfulness of his detention had been established. 



(fn- cont’d.) 


"No point was made of the failure to commit by| 
defendant or counsel. No opportunity was given 
to the officers to explain. Objection to the i 
introduction of the confessions was made only 
on the ground that they were obtained through | 
coercion. This was determined against the 
accused both by the court, when it appraised 
the fact as to the voluntary character of the 
confessions preliminarily to determining the 
legal question of their admissibility, and by 
the Jury." 


"Now the Court leaves undecided whether the 
present confessions are voluntary or Involuntary 
and declares that the confessions must be ex¬ 
cluded because in addition to questioning the 
petitioners, the arresting officers failed 
promptly to take them before a committing 
magistrate. The Court finds a basis for the 
declaration of this new rule of evidence in 
Its supervisory authority over the administra-j 
tion of criminal Justice." 318 U.S. at p. 349. 

Thus submitting to the jury the issue of whether the 
May 26 statements were voluntarily made (Tr* 639-40) did not 
cure the violation of the McNabb rule. 
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III. THE PROSECUTOR'S SUMMATION TO THE 


An elderly man Is on trial* charged with the responsibility 
for the death of an eighty-thr«e year old invalid who shared a 
home with him. The Law provides that he shall he punished by 
electrocution if found guilty.. There is no possibility of a 
verdict of a lesser degree of murder and no discretion is permitted 
either the Jury or the Court as to sentence. The jury has heard 
the evidence and has been told by counsel for the defendant that 
the members of the jury are the sole judges of all questions of 
fact. (Tr. 593, 599) Defense counsel endeavored to impress upon 
each member of the jury a consciousness of the responsibility 
each had in determining the guilt or innocence of the accused* 

The last word is said on the behalf of the defendant, and the 
District Attorney, an officer of the United States, rises and 
speaks to the jury in rebuttal. 

The District Attorney discusses the responsibility of 
the defense counsel. He adds that his function "is to present 
the evidence to you in behalf of the people of this community." 

He then undertakes to describe to the jury the role that it is 
to play in the trial. 

He begins in this way: 

"I will tell you at the outset what it is 
not. It doesn*t consist In sending this 
defendant to the electric chairi You have 
nothing to do with sending this defendant 
to the electric chair.... ,! (Tr. 626) 


mwmm .m the 




"Now If you should find this defendant 
guilty, the responsibility as to the 
consequences of your verdict falls to 
someone else. It is not you. You 
don't have to come down here at sometime 
later or even today or tomorrow, whenever 
you bring your verdict back, and say, 
well, now, you go to the electric chair. 
That Is not your function. That i3 His 
Honor's function.” (Tr. 627) 

The District Attorney continues: 


"And It doesn't end there. There Is the 
United States Court of Appeals." (Tr. 627) 

And what is the responsibility of the Justices of this 


"They have a responsibility to sift the 
facts and look them over and decide 



Court? 


The representative of the United States has tjold the 
members of the Jury that the learned judge of the District Court 


will accept full responsibility for the consequence of itheir 

verdict. Thus the jurors are not the final arbiters of) fact. 

■ 

The jury is then informed that the Court of Appeals hasj both a 

n I 

responsibility to "sift the facts and look them over", pnd to 
decide whether the punishment prescribed by statute will be imposed. 


And he does not stop there, but continues: 


"There is the Supreme Court of the United 
States. If they see fit, they can look these 
facts over and decide if this man goes to the i 
electric~halr »*” (Tr. b£Y) (emphasis added) j 

Here, as if the jury were not already sufficiently 

1 

impressed with the care and attention with which the fabts in the 


case would be reviewed by the trial and appellate courti, the 

1 

Supreme Court of the United States, the highest court irf the land, 
is pictured to the Jury as a body that "can look these facts over 
and decide if this man goes to the electric chair." 




But even if all three courts, after looking over the 
facts, decide that Green should go to the electric chair, all is 
not lost. • 

"There is the President of the United 
States, who may look these facts over, 
and as you well know, often these 
sentences are commuted to something 
less than death in the electric chair." 

(Tr. 62 ?) 

The Jury is impressed. Although the statute may he 
harsh, the President of the United States "may look these facts 
over", and he will decide whether the death sentence is to be 
commuted. * 

But how can the jury be certain that the President will 

know that Everett D. Green is to be executed unless he acts? The 

District Attorney has the answer: 

"There is the Attorney General of the 
United States, who may make recommendations 
to the President of the United States 
relative to this sentence." (Tr. 627) 

The members of the jury, quite naturally unenthusiastic 
over the prospect of bearing on their own shoulders the responsi¬ 
bility for a verdict of guilty when capital punishment is mandatory, 
are made to understand that their function is something very 
different from that which defense counsel, a short time before, 
had described. ‘The District Attorney continues: 

"Now I mention that, ladies and gentlemen, 
because I want to emphasize to you that it 
i3 the responsibility of those people, the 
Judge, the Court of Appeals, the Supreme 
Court, if they should decide to hear the 
case, the President of the United States, 
if it should come to his attention. It is 
the responsibility of those people to 
decide whether this man goes to the electric 
chair. It Is not yours, ladies and gentlemen. 

I want to emphasize that because I consider 



it important that your function be 
defined by me to you.” (Tr. 627 - 628 } 

These sentiments are again echoed by the District 

Attorney in the closing paragraphs of his remarks to the jury: 

The consequences or the result of your 
verdict is something that you are not con¬ 
cerned with or should be concerned with. 

As I say, there is the Judge in this case, 
the Court of Appeals, the Supreme Court, 
the President, the Attorney General, and 
I am sure this man’s rights will be pro¬ 
tected all the way along the line. It is 
the responsibility of these other people to . 
decide what to do with this man and not you* 
and I am sure his rights will be protected 
all along the line." (Tr. 633 ) 

Patently, this dissertation upon the responsibility 
of the reviewing courts to look over the facts in this case 

1 

and decide Appellant's fate vas not intended to benefit the 
accused. "We must assume that the purpose of the statement 
was to minimize in the minds of the jurors the seriousness 
of a verdict of guilty." Kelly v. State , 210 Ind. 380 , 3 N.E. 

2d 65 , 74 (1936). It served to suggest to the jury that 
’because of his right to appeal no ultimate harm could come 
to defendant if they should through error or intention relax 
somewhat in the application of those principles which ought 

to govern their deliberations in his favor_” People v. 

Esposito , 224 N.Y. 370, 376, 121 N.E. 344, 346 (1918). Whe¬ 
ther true or false, the jury was led to believe that its 

I 

verdict, "if against the defendant, cannot be seriously 
harmful to him because of the opportunities for review." 

People v. Johnson , 284 N.Y. 182, 30 N.E. 2d 465, 46^ (1940). 

What is the function of a jury in a criminal case? The 
Supreme Court, in Schaefer v. United States , 251 U.S. 466, 476 
(1920), described the jury as a tribunal constituted by law which 
" alone is charged with the consideration and decision of the facts 















































































of a case.” The Jury has "no right to think for a moment that 
their verdict is subject to review by an Appellate Court." 

Gray v. State , 191 Term. 526, 235 S.W. 2d 20, 24 (1950). 

The Court of Appeals for the District of Columbia Circuit 
has already ruled that "it is always improper on the pant of the 
prosecuting officer to suggest to the Jury, directly or indirectly, 
that they should surrender any of their responsibility with the 
idea that the Court will see to it that no injustice results." 

See Mendel3on v. United States. 6l App. D.C. 127, 130, 58 P. 2d 
532, 535 (1932). 

The District Attorney's assertion in the instant case 
that this Court, and the Supreme Court of the United States, 

"if they see fit," would "sift the facts and look them over and 
decide whether this man will go to the electric chair" (Tr. 6 27) 
was, of course, incorrect, for it is not the function of the 
reviewing courts to weigh the testimony in a criminal case. 

United States v. Yager, 220 P. 2d 795, 796 (7th Cir.), cert . 
denied. 349 U.S. 963 (1955). "The only effect of this argument 
would be to lead the Jury into the mistaken belief that their 
findings on the facts could be reviewed by a higher tribunal and 
thereby lessen the sense of responsibility resting on them...." 
Beard v. State, 19 Ala. App. 102, 95 So. 333, 334 (1923). 

But even if the District Attorney in his rebuttal 
argument had refrained from attributing non-existent powers and 
responsibilities to the appellate courts, his remarks would have 
been seriously prejudicial. See State v. Hawley, 229 N.C. 167 , 

48 S.E. 2d 35, 36 (1948), where the prosecution made this argument 
to the Jury: 
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,? I know that juries as a rule are reluctant 
to find defendants guilty of an offense for 
which the punishment is death. You, gentle¬ 
men of the jury, are out a small cog in the 
final determination and conclusion of this 
case. If you find the defendant guilty as 
charged, and the defendant is sentenced by 
the Presiding Judge to be executed in the 
manner which the statute prescribes, that 
does not mean that the defendant will be put 
to death....The Supreme Court will review 
his trial....The Governor...will be urged 
to extend executive clemency.” 

Citing State v. little , 228 N.C. 417, 45 S,E. 2d 542 (1947), the 

Supreme Court of North Carolina held that the trial court's fail- 

i 

ure to correct these remarks on its own initiative was reversible 
error. There are numerous decisions in accord. See, for example. 
People v. Priedt , 280 App. Div. 836 , 113 N.Y.S. 2d 889 (2d Dep't. 
1952) (statement that trial court could suspend sentence in event 
of conviction); Hammond v. State, 156 Ga. 880, 120 S.E; 539* 54l 

(1923) (mention of right of appeal); Davis v. State, 2C0 Ind. 88, 

" " 

l6l N.E. 375, 3 S 3 (1928), overruled on other grounds in Stephenson 
v. State, 205 Ind. 141, 186 N.E. 293, 295 (1933) (reference to 
appellate court's power to reverse case ”if it believed an error 

1 

had been made."); Crow v. State, 33 Tex. Cr. R. 264, 26 S.W. 209, 
212 (1894) (remanding case "to be tried by a jury without refer¬ 
ence to what this court might think of the facts of the case"); 
Brazell v. State , 33 Tex. Cr. R. 333, 26 S.W. 723 (1894); McDonald 
v. People , 126 Ill. 150, 18 N.E. 817, 818-819 (1 888 ); State v. 
Kring , 64 Mo. 591, 595 (1877) (statement that higher courts had 
power to review jury *s findings). 

It is important to keep in mind that the United States 

I 

Attorney is "the representative not of an ordinary party to a 
controversy, ’out of a sovereignty...." [Justice Sutherland in 
Berger v. United States, 259 U.S. 78 , 88 (1935)3. His superior 
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is "the Attorney General of the United States, who may make 
recommendations to the President of the United States relative to 
thi3 sentence.” (Tr. 627). In view of the fact that the District 
Attorney has already told the jury that "the man (the defendant) 
might have been very nice to that woman in years gone by, and 
probably was; I wouldn't quarrel with him on that," (Tr. 536) it 
is clear what he is driving at ’when he assures the Jury, In his 
closing argument, that "There Is the President of the United 
States, who may look these facts over, and as you well know, often 
these sentences are commuted to something less than death in the 
electric chair." (Tr. 627). In effect, he is telling the jury 
that the defendant, if convicted, will not be executed even if the 
trial court instructs them otherwise. 

"The only law which the jury should be interested In is 
that contained in the court’s instructions." Broyles v. Commonwealth. 
267 S.W. 2d 73, 73 (Xy. 1954). The trial court recognized that 
the punishment prescribed by statute for a criminal offense Is a 
legitimate consideration for the jury. See Busch, Law and Tactics 
in Jury Trials . Sec. 459 (1950). The court therefore instructed 
the jury that felony-murder was, by law. murder in the first degree, 
and that "the punishment for murder In the first degree is death 
by electrocution." (Tr. 634). 

But the jury could relax. Even though the court in¬ 
structed them that death in the electric chair was mandatory, the 
representative of the executive branch of the government had 
dispelled any fears on their part that this might be the case. 

"The responsibility as to the consequences of your verdict falls 
to someone else." (Tr. 627). 


Green was 65 years old. Allegedly, either desperation 

1 

1 

or completely inadvertently, he caused the death of an elderly 

i 

wcman who had been his only companion for years. The circumstances 
of the case were such that the District Attorney felt compelled 
to ask the court to instruct the Jury that considerations of mercy 
and sympathy were immaterial. (Tr. 642). 

In New York, a 27-year-old widow was tried f^r drowning 
her two-year-old son. This was first-degree murder foi* which the 
penalty, as in the instant case, was death. Jobless, deceived 
by the man who had promised to marry her, and afterwards evicted 
from her rooming house, she decided that she could no longer care 
for the child and that "he would be better off dead." In closing 
argument, the Jury was told that the Governor could commute the 
death sentence, should she be found guilty. The trial Judge, in 
answer to a question of the foreman of the Jury, said that the law 
permitted the Jury to recommend mercy. The Court of Appeals of 

1 

New York held that these remarks constituted seriously prejudicial 

error. People v. Sherwood , 271 N.Y. 427, 3 n.E. 2d 58i, 584 (1936): 

"Coming as it did, it amounted to nothing 
less than an invitation to possible doubting 
minds and uneasy consciences, to solve their 
doubts against the defendant, and to salve 
their consciences with the thought that, 
if they were wrong, executive grace might 
cure the error. 


"Under the law of this state the penalty 
for murder in the first degree is death. 
No power or discretion Is vested in any 
Judge or court to vary it. 


"The error almost certainly was prejudicial 
to the defendant." 


4-8 - 


The closing remarks of the District Attorney in the 

1 / 

instant case transcended the hounds or proper argument and were 
calculated to induce the jury to disregard their responsibility. 
See, lively v. United States , 169 F. 2d 386, 391 (4th Cir. 

1948): State v. Hawley, supra; cf., Washington & Georgetown R.R. 


United States , 222 F„ 2d 628 , 631 (5th Cir. 1955); see Ippolito 
v. United States , 108 F. 2d 663, 671 (6th Cir. 1940). If neither 
rebuke nor full instructions can remove the harmful effects of 
the remarks from the minds of the jury, see State v. Hawley , supra 
the trial judge should discharge the jury and declare a mistrial. 
Cf. Union Pacific R.R . v. Field , 137 Fed. 14, 16 (Sth Cir. 1905); 
Commonwealth v, Balles , 160 ?a. Super. 148, 50 A. 2d 729* 731 
(1947)* :I And where this duty has not been performed it is the 
plain duty of the appellate court to set aside the judgment unless 


See, generally. State v. Hinton, 210 S.C. 480, 43 S.E. 2d 
36c, 362 11947); Commonwealth v. Earnest, 342 Pa. 544, 551, 21 
A. 2d 33, 41 (1541); State v. Johnson, 251 La. 625 , 92 So. 139 
(1922); Hudson v. Commonwealth, lol Ky. 257, 170 S.W. 620 (1914); 
Farrell v. People, 133 Ill. 244, 24 N.E. 423 ( 1890 ). 
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it is convinced that no possible harm has resulted. 11 Fitter v. 

*/ 

United States. 253 Fed. 567 , 572 (2d Cir. 1919)• - 


This Court will take notice of "plain errors or defects 
affecting substantial rights" even though they were notf called 
to the attention of the trial court. Rule 52(b), Federal Rules 
of Criminal Procedure, U.S.C.A., Title 18; Taylor v. United States, 

_Aop. D..C._, 222 F. 2d 398, 404 (1955); Weakley v. United 

States, 91 App. D.C. 8, 12, 198 F. 2d 940, 944 (1952); Patten v. 
United States, 42 App. D.C. 239, 247 (1914). This is especially 
true where the offense is serious in nature and the life of the 
accused is involved. Madsen v. United States, 165 F. 2d 507, 510 
(10th Cir. 1947); Williams v. United States, 76 App. DJC. 299, 300, 
131 F. 2d 21, 22 (1942); Burge v. United States, 26 App. D.C. 524 
( 1906 ). 

There is a presumption in law that prejudice results from 
error, Ayer v. Territory cf New Mexico, 201 Fed. 497, 498 (8th 
Cir. 1912), and the possible persuasion of the appellate court of 
the guilt of the appellant is not sufficient to rebut this pre¬ 
sumption. See 3ollenbach v. United States, 326 U.S. 6 O 7 , 6l5 

(1946); Payton v. United States,_App. D.C ._ , 222 F. 2d 

794 (1955); Wrightson v. United States,_App. D~'C ._, 222 

F. 2d 556 , 561 Ti 955) . See also Kotteakos v. United States, 323 
U.S. 750, 764-765 (1946), where the Supreme Court remarked that the 
"crucial thing is the impact of the things done wrong <jm the minds 
cf other men... 

"The inquiry cannot be merely whether 
there was enough to support the result; 
apart from the phase affected by the 
error. It is rather, even so, whether! 
the error itself had substantial 
influence. If so, or If one is left 
In grave doubt, the conviction cannot 
stand *" 


I 

1 


1 

1 

1 

i 
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IV. WHEN THE PROSECUTION HAD INFERRED A 


SINTSTER dSSISN FRCTTdSP2R5A8T*S LIK¬ 


ING rilS HOME AND HAD ALSO SUGGESTED 
DE?B2taANF3 '5S2^2M6N?"AfibUf "SIT INTRUDER 


Was TKa®<6RS'BBS6!fo , KLIEF; , "THfi TOE 
Cdl«SHEftftfi> IS'EXCLTOm sesuml tssti- 
“R6MT^S TO'-SSffgtoJOPFS' ^ICHSohHS^D“ 


The prosecutor*s opening statement told the 
members of the Jury that testimony would show ’’that all 
the doors were locked from the inside, all the windows 
were closed . . in the house where deceased and de¬ 
fendant were found. (Tr. 36 ). The District Attorney 
was to return to this point in his closing argument on 
behalf of the Government: 

’’Now to get back to the proposition as 
to whether or not this defendant set the fire. 
Bear in mind, ladies and gentlemen, the doors 
were all locked, the windows were all down. 

That is why all these firemen were called here, 
to testify about the openings being closed, 
and I suggest to you that it has been proven 
that all the openings were down, even to the 
skylight, everything was closed." (Tr. 575> 
576). 

To rebut defendant*s testimony that he had 
been assaulted by an intruder in the basement of his 
house, the District Attorney argued: 

"Where did he come from? He couldn't 
have come in the doors, ladles and gentlemen, 

I submit to you on the evidence, because all 
the doors were locked, locked from the inside. 
The firemen had to break them in. Where did 
he come from? Do you believe that story? 

Do you believe that an unidentified colored 
man attacked Green in the early morning hours 
of that day? I don* t think you should on 
the evidence, ladies and gentlemen. It is 
an effort on his part to cast the blame for 
this incident on someone else." (Tr. 588). 


- 51 - 





















The evidence did show that all of the doprs, 

and some of the windows of the house at 1115 Massachusetts 

Avenue, North West were locked. (Tr. 49, 109, 124, 135, 

145, 160, 164). But not all of them were locked. A 

window in the celler, where Green testified he found the 

intruder (Tr. 495)> was found unlocked by the firemen 

who discovered Green. 

"BY MR. PLANNEEY: j 

S: Q, Did you open any other doors or windows 
in the place? 

:: A As I recollect, I opened a window in; the 
bathroom. It didn't seem to be locked. It more 
or less just slid up a little easy like. 

"Q, That was the window in the bathroom 
where you found this defendant? 

"A Yes, sir." (Tr. 50 ). 

There was then a physical possibility that an 

intruder could have entered through that unlocked base- 

1 

ment window. ! 

The defense sought to show that it was not 

i 

unlikely that an intruder might have slid through |that 

1 

unlocked window. To do tills the defense sought tcj in¬ 
troduce testimony by police officers regarding the rough 
character of the neighborhood. 

The defense took as its own witness one jof 
the policemen who had testified for the prosecution. 

(Tr. 112). The following ensued- 

!, Q And is it a fact that during these 
two years you were on your beat, you have 
been by that neighborhood both during the 
night time and the daytime? 

M A That is right. 

1 

1 

i 
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”Q Will you tell us, is it or is it not 
a fact that that particular neighborhood, accord¬ 
ing to complaints you have received or complaints 
you have read as a policeman during your course 
of duty, that it is quite notorious for sneak 
thieves and housebreakers? 

'•MR. PLANNERS: I object to that. 

"THE COURT: Objection sustained. 

"3Y MR. FORD: 

"Q During the course of your two years, 
as you attend roll call — and don’t answer this 
until he can object — have not your superior 
officers called specifically to your attention 
many complaints of housebreakings in that neigh¬ 
borhood and telling you to keep a watch out and 
see if you can catch them? 

"MR. FLANNERY: I object. 

"THE COURT: Objection sustained. 

"MR. FORD: Your Honor, may I dictate an 
offer, a proffer to the secretary? 

"THE COURT: Ccae to the bench. 

(At the be .'hr) 

: 'MR. FORD: My proffer is this, that had 
the witness been permitted to answer, his answer 
would have been yes to both questions that I 
asked him. 

(In open court:) 

"BY MR. FORD: 

"Q Officer — don’t answer this question, 
please, until he has a chance to object — what 
do you know about this neighborhood which you 
have patrolled both night and day during your 
period of two years? 

"MR. FLANNERY: I object. 

"THE COURT: Objection sustained. 

"MR. FORD: Your Honor, may I make a proffer 
on that, and I will be through with that topic? 

"THE COURT: Ye3. 

(At the bench:) 








MR. FORD: Had he been permitted to answer, 
he would say it was a bad neighborhood, that he 
knows of many instances of housebreakings, that 
the area is notorious for housebreaking, that he 
has often been told by his superiors at the roll 
calls, before he went out to serve his eightn 
hour tour of duty, to particularly watch out in 
that area for housebreakers and intruders and 
what-not. That was all." (Tr. 114-15). 

The defense also sought to introduce official 

i 

police records covering the two-week period prior to 
the fire shewing many housebreakings and prowlers in 
the neighborhood. (Tr. 56 O- 63 ). 

"THE COURT: What is the purpose of the 
offer? 

"MR. FORD: To show that from May 1st to 
May 25 th, there were a series of complaints, 
that there were a series of arrests and a 
series of reports regarding housebreaking, 
prowling and offenses of that type in this 
area, to wit, an area within a three-block 
area of 1115 Massachusetts Avenue, Northwest. 

"THE COURT: Do any of the records relate 
to this defendant? 

"MR. FORD: None. 

"THE COURT: Objection sustained. 

"MR. BLOW: Your Honor, if I may, we under¬ 
stand the Government will suggest this man de¬ 
liberately locked this house so as to blow it 
up. The very fact of this record of housebreakings 
prowlers, rapes and robberies in this neighborhood 
in the two-week period preceding this shows it was 
perfectly logical and reasonable for any nan who 
lived in that neighborhood to lock his houseL 

"THE COURT: The objection is sustained." 

(Tr. 562-63). 

1 

Defense counsel's concern had foundation in 


the cross-examination of defendant. 

"BY MR. FLANNERY: | 

"Q Did you tell the police officers when 
they questioned you after this incident that! if 







anyone tried to take that house from you, you 
would blow your brains out and blow the house 
up? 

r 'A No. 

You deny that. 

fi Now let’s go back to the early morning 
hours of May 26th, rather the evening of May 25th 
Now you have testified that you went to bed at 
what time? 

"A Approximately five to ten minutes after 
12:00, something like that, a quarter after 12:00 

11 Q And prior to that time, you say that you 
had assisted the deceased in this case, Betty 
Brown, to the bed? 

,; A Yes. 

:i Q And after you assisted her in the bed, 
did you go immediately to your room? 

r: A I think I went back in the kitchen to 
see if the basement door was locked, I always go 
back there, the one leading to the yard and one 
leading to the basement. 

,: Q, And the door was locked, wasn't it? 

: 'A It is supposed to be always locked at 
night. 

"Q. Well, did you check it that night? 

,: A Yes, I did. 

!: Q It was locked, wasn't it? 

A Yes. 

,; Q You checked the other doors? 

*’A No. 

"Q Then where did you go? 

"A I went up3tair3 and went to bed. 

Where was your room in that house? 

"A The front room, second floor. 

:, Q And you are positive you went to bed? 

“A Absolutely.” (Tr. 511-12). 


That passage would seem to support defense 
counsel's position that the prosecution was drawing a 
sinister inference from Green's locking up the house. 
Defense efforts to show, however, that locking up the 
house would be a normal precaution because of the number 
of housebreakings in the neighborhood were frustrated. 

i 

The testimony by the police as mentioned 
above, was kept out. When the defense renewed its 
objection to the trial court's refusal to permit the 
policeman to testify about the neighborhood (Tr. 46o), 
the renewed motion was denied. (Tr. 46l). Another 


witness and defendant himself were not allowed to describe 
the character of the neighborhood - (Tr. 470, 505). 

The testimony and evidence offered by the de¬ 
fense to show that the neighborhood, at the time of the 
fire, had been subjected to frequent housebreakings was 
relevant and material in that it would have tended to 
rebut the prosecution's inference that Green's story of 
a prowler was beyond belief and the prosecution's in¬ 
ference that Green's locking up the house was part of 

i 

i 

a sinister design. 

Exclusion of material testimony for the defense 


constitutes reversible error. 

"There is a presumption of harm arising 
from the existence of an error committed by 
a trial court against the party complaining, 
in excluding material evidence on a trial, 
especially before a jury. It is only in 
cases where the absence of harm is clearly 
shown from the record that the commission 
of such an error against a party seeking to 
review it is not cause for the reversal of 
the Judgment." Crawford v. U.S., 212 U.S. 
183, 203, 29 S.Ct. 260 (1905 TT 



I 


I 

i 





Defendant there, a governmental official, was tried 
for conspiring to defraud the government. The prosecution 
introduced a letter from a corporation, not party to the 
conspiracy, accusing defendant of suppressing evidence 
against him. Excluding defendants reply letter, which 
would have shown he did not intend to suppress evidence, 
was held reversible error. 

It is submitted that the trial court erred to Green’s 
prejudice in excluding testimony and evidence as to the 
character of the neighborhood where defendant lived. 






:r". a 


V* GRAFT ING THE PROSECUTION’S REQUESTED INSTRUCTIONS 


I 






The Government asked the Court to instruct the jury that 
the defendant was responsible for the death of Kiss Betty Brown 
if he "caused the fire" and if she (l) died "from the combined 
effect of injuries caused by the inhalation of smoke and her poor 
health 5 ’ (Tr. 64l); (2) "was in feeble health and . . . inhalation 
of smoke accelerated her death" (Tr. 641-42). He also asked the 
court to instruct the jury that her "vitality" and “the fact that 
she might have lived only a short time in any event" were immaterial 
(Tr. 642). All three instructions were granted by the court 
(Tr. 641-642) over the defendants objection (Tr. 566). 

According to Government Instruction Number 3, the deceased 

i 

vitality at the time of her death was “immaterial" (Tr. 642). 

The condition of Miss Brown’s health, her "vitality." was 


extremely important in determining whether she died as a result of 


the fire or from the 


• weaknesses in her own system. 


Doctor Rosenberg, the Deputy Coroner, had admitted that 
the amount of carbon monoxide in Miss Brown’s blood was so small 
that a normal person would have no symptoms of malaise (Tr. 97-9$). 

Doctor Rosenberg had further admitted that Kiss Brown’s 
heart was markedly diseased (Tr. 72, 103), and that this was a 
contributing cause of death (Tr. 1C4, 106); that her blood vessels 
were sclerosed or hardened (Tr. 72, 103); that her brain was 
congested and edematous (Tr. 72, IOC). Shere might have been a 
rupture of a blood vessel in the brain (Tr. 100). The kidneys 

i 

were congested and fibrotic (Tr. 101). Doctor Rosenberg stated 
that there would have come a time "when this kidney would have been 
sufficiently bad to generate conditions in her to bring on her death 
to cause her death." (Tr. 102) The liver was swollen, congested 
and fibrotic (Tr. 102). 










1 


Doctor Rosenberg was the only witness who testified 
as to the cause of death. 3y giving the challenged instruction, 
the court in effect told the jury that the matters brought out 
on his cross-examination were "immaterialSuch an instruction, 
introduced by the court's reminder that it stated the law with 
the same force and effect as if the court had .given it "on its 
cwn motion and without request, n (Tr. 641) seriously damaged 
the defendant's case by tending to remove from the jury's 
consideration the question of whether Hiss Brown died as a result 
of inhaling smoke , or .as a result of her general debility. 
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VI. THE TRIAL COURT'S ADMONITION TO THE JURORS 


In McHenry v. United States , 51 App. D.C. 119, 276 Fed. 

761 (1921), the rule in the District was established that a Jury in 
a capital case nay be allowed to separate if properly admonished. 

The admonition given in that case forbade any extra-trial impression 
of the case. The Jury was told not to read "anything they might 
see in the press with regard to the case 1 ’* (276 Fed. at 764). They 
were reminded that they were sworn to try the defendant on the law 

I 

and the evidence "and that they could not do this if they listened 

to any outside influence whatever” (276 Fed. at 764). 

’ 

Necessity for Repeating the Admonition 


While there was no indication in the 


whether the admonition was repeated during the trial, in Brown v. 
United States , 69 App, D.C. 96 , 99 F.2d 131 (1938), such repetition 
was declared necessary. At 99 F.2d 132 the court said: 

"We adhere to our decision in the McHenry Case, 
but in saying this we deem it not improper to draw 
forcibly to the trial court's attention that the 
discretion which we hold exists [with regard ^o 
allowing the Jury to separate] should be exercised 
with the greatest circumspection, expecially in 
prosecutions for capital offenses. And in alp. 
criminal cases whenever Jurors are permitted to 
separate, the court should invariably admonish 
them not to communicate with any person or 
allow any person to communicate with them on any 
subject connected with the trial, and not to read 

f ublished accounts of the course of the trial." 

Emphasis supplied.] 

To summarize, the admonition should tell the pury to 
avoid any discussion of the case as they are to decide solely on 
the basis of the law and the evidence. They are to be thus warned 


against conclusions of fact as well as against extra-trial versions 
of testimony. They must be thus admonished whenever they separate. 





tu 


Safi 


of the case and the rationale that the jury is sworn to try the case 


solely on the testimony and the instructions as to law heard in the 


courtroom, were scattered throughout the admonition (R. 33-35)* The 


something that is said in the newspapers or over the air for some- 


chance, * the Court of Appeals declared, 


- 6l - 




I* 











































This article did not recount the previous day’s proceed 

* 

» 

ings before the jury. It gave merely what might he regarded as 
the background of the case, and it offered an easy explanation of 
this court's earlier opinion. That was that Green was manifestly 
taking a desperate chance because Settle Brown had suffocated in 
the fire. The article slid over the extremely important questio: 


On May 19, the day on which the verdict was returned 

. 

a Post article again stated: 


The article again quoted this Court’s remark that Green 
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WHEREFORE, the judgment appealed from should be 
reversed. 

Respectfully submitted,) 

701 Union Trust Building 
Washington 5, D. C. 
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's/ George Rublee, II 


701 Union Trust Buildinfe 


's/ Charles E. Ford 
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No. 12,809 

QUESTIONS PRESENTED 

1. Appellant was indicted for arson, and in count two 
for the murder of one Betty Brown as a result of the said 
arson. The D.C. Code mates murder resulting from the 
commission of a felony murder in the first degree. The 
trial court instructed on both first and second degree 
murder and the jury returned a verdict of guilty of second 
degree murder. Appellant appealed the murder con¬ 
viction which conviction was reversed by this Court and 
remanded for a new trial. At the new trial appellant was 
tried under the original indictment and the jury returned 
a verdict of guilty of murder in the first degree. 

Was the trial court correct in overruling the plea of 
former jeopardy to the indictment when the appellant had 
appealed the first conviction. 

2. Appellant was taken from the burning building and 
sent to the hospital, where he remained for two days. 
Upon release from the hospital the appellant was immedi¬ 
ately taken before a committing magistrate. Were state¬ 
ments explanatory and exculpatory in nature, made by the 
appellant to the police during four separate interviews at 
the hospital properly admitted by the trial judge. 

3. Where the defense attorney repeatedly told the jury 
they would be sending the appellant to the electric chair 
if they returned a verdict of guilty, was it proper for the 
prosecutor to tell the jury that their function as fact¬ 
finders was only to find the appellant guilty or not guilty; 
that the judge would do the sentencing; and that the 
appellate court could review the case. 

4. On both direct and cross examination the appellant 
said he always locked the house up at night Was evidence 
offered by third parties as to the character of the neigh¬ 
borhood properly excluded by the trial judge. 

5. The question for the jury to determine was whether 
or not the deceased died as a result of the fire started by 


the appellant. Was the trial judge correct in charging 
them that the vitality of the deceased, or the fact that 
she might have lived only a sort time anyway was im¬ 
material. 

6. Was the judge’s admonition to the jury complete. 
Is it necessary to repeat the entire admonition every time 
the jury separates, or is it satisfactory to merely remind 
them of it each time. 
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United States Court of Appeals 
For the District of Columbia Circuit 

No. 12,809 


E ver ett D. Green, Appellant 

v. 

United States of America, AppeUee 


Appeal From the United Spates District Coart far thm 
District of Colombia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 6, 1953 an indictment was returned in the 
District Court wherein, in the first count thereof, it was 
charged that on or about May 26, 1953, within the District 
of Columbia, the appellant Everett D. Green maliciously 
did burn, and cause to be burned, a certain building known 
as 1115 Massachusetts Avenue, Northwest, property of 
Gerald Freed, in violation of the local arson statute, Dis¬ 
trict of Columbia Code (1951), §22-401; and, in the second 
count thereof, it was charged that, on or about May 26, 
1953, within the District of Columbia, appellant committed 
the offense of arson, that is to say, he maliciously did 
burn, and cause to be burned, a certain dwelling known as 
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1115 Massachusetts Avenue, Northwest, property of Gerald 
Freed; and in perpetrating that offense of arson aforesaid, 
caused Bettie Brown to inhale certain gases, the inhalation 
of which resulted in her death, within the District of Colum¬ 
bia on or about May 26, 1953 in violation of District of 
Columbia Code (1951), §22-2401 (R. 697). Appellant 
entered a plea of not guilty on July 13, 1953 (R. 698). 
The case came on for trial on February 8, 1954 and, on 
February 10, 1954, appellant was found “guilty of arson 
on Count 1” and “guilty of second degree murder on the 
second count” (R. 699). On March 19, 1954, the court 
sentenced appellant to serve a term of imprisonment of 
from one to three years on Count One, and to serve a 
concurrent term of imprisonment of five to twenty years 
on Count Two (R. 700). 

The appellant appealed from the conviction of murder 
in the second degree, but did not appeal the conviction of 
arson. This Court reversed the conviction of murder in 
the second degree and remanded the case for a new trial. 
See Green v. United States, 94 TJ.S. App. D.C. , 218 
F. 2d 856 (1955). 

The new trial was had under Count Two of the original 
indictment. The conviction of arson was not appealed 
and still stands. A motion to dismiss the indictment was 
filed on April 8, 1955 (R. 715-7). After hearing argument 
on this motion (R. 651-668), the court denied it, (R. 721), 
and trial was begun on May 16, 1955 (R. 1-649). 

Appellant testified that on the evening of May 25, 1953 
he and Miss Brown had dinner together at 1115 Massachu¬ 
setts Avenue, Northwest, between 6 .-00 and 6:30 (R. 481). 
After dinner they went to Miss Brown’s room and listened 
to the radio. About 8:00 p.m. Miss Shannon dropped by 
for a visit, and stayed until 11:15 or 11:30 that evening, 
at which time Green walked her home. (R. 482-3.) Upon 
returning home. Green helped Miss Brown into bed, which 
was about 12:00 midnight, and then went to bed in his 
room. Green further testified that he dozed off for about 
a half hour, then woke up and decided to go and check 


*• 


3 

on Miss Brown. When he got to her room he found that 
she was dead. (B. 485.) He felt her pulse and put his 
ear to her nose. She had no heart beat and was not 
breathing. Since she was dead Green did not call her 
doctor who was 75 years old, but decided to wait until 
the morning. He then got out his stationery and wrote a 
letter (Gov’t. Ex. No. 4-a) (B. 486). Green testified that 
at the time of writing the letter he “intended to bump 
myself off” (B. 488). After finishing the letter he ad¬ 
dressed it, put a stamp on it, and went out and mailed it. 
Upon returning from mailing the letter he went to bed 
where he remained until five or ten minutes to 7:00 the 
next morning. (B. 489.) 

After getting dressed on the morning of May 26, 1953, 
Green went downstairs to the kitchen. When he got to the 
kitchen he noticed that the basement door was open and 
that the light was on. (B. 490.) Counsel then asked Green 
“Did you make a telephone call at any time that morning?” 
The prosecutor objected to this question and the court 
told counsel that he must not suggest the answers. Green 
then went on to testify that he had skipped one point. 
He said he had made a telephone call to Miss Anthony, 
the lady to whom the previous night’s letter was addressed. 
This call was made several minutes before 7 :00 a.m. (B. 
492.) No one answered the phone, but Green testified that 
he had intended to tell Mrs. Anthony to disregard his 
letter. 

Green said that he then went back to the kitchen to 
put the coffee on. (B. 494.) However, he noticed the 
basement door was open and the light was on. He de¬ 
tected a faint smell of smoke and saw a little haze and 
smoke in the basement. When he got down in the base¬ 
ment he started toward the bathroom door when a man 
came at him and hit him on the head will a Stiltson wrench 
(Gov’t. Ex. No. 3) (B. 495). This knocked Green out and 
he fell to the floor (B. 495). He was unconscious for 45 
minutes and upon partially coming to he felt something 
sticking him in the chest. He looked down and saw a 
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handle protruding from his chest. He got hold of it 
and had a hard time pulling it out of his chest since it was 
stuck in “clear up to the handle.*’ (R. 496). He staggered 
to his feet and observed two fires burning intensely. He 
said that in his condition he knew he could not make it up 
the basement stairs, so he went into the bathroom and 
closed the door. He crawled into the bathtub and turned 
the cold water on. However, the fire had heated the pipes 
so much that the water was scalding. (R. 498.) He 
turned the water off and then passed out again. He did 
not wake up again until he was out in the front yard on 
a stretcher being treated by the rescue squad. 

Private John D. Leacock, Metropolitan Police Depart¬ 
ment, testified that as he was walking his beat in front of 
1115 Massachusetts Avenue, N.W. at approximately 7:35 
a.m. on May 26, 1953, he noticed smoke pouring out of the 
top of the house (R. 109). He ran to the door, which he 
found locked, and pounded on it with his stick. No one 
answered so he ran to 11th and L Streets where he called 
the station to inform them of the fire. He then returned to 
1115 Massachusetts Avenue and tried to open the cellar 
door which he also found locked. He then broke the glass 
in the front door, put his hand in and unlocked the door. 
Then the firemen arrived, so he went to the street to direct 
traffic. (R. 110.) 

John Malinak, of the Fire Department, testified that 
he arrived at the scene of the fire at about twenty minutes 
to 8:00 a.m. (R. 47). He forced open the basement door, 
went in with a fire hose and put out two separate fires in 
the basement then started ventilating (R. 49). When 
he opened the bathroom door he found a man lying face 
down in the bathtub. After calling for help he carried 
the man, later identified as Green, out to the front lawn. 
He further testified that while in the basement he heard 
a hissing sound and discovered that the plug in the gas 
meter had been removed and that gas was escaping from 
the meter. He replaced the plug which he found lying on 
the floor. (R. 51.) William H. Phillips, also a member 
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of the fire department at the scene of the fire, testified 
that he entered the house through a window which he 
had forced open. (R. 125.) When he went inside the 
smoke was dense. He started across the room and bumped 
into a bed. Upon looking more closely he found a woman 
lying in the bed. He carried her outside. Fire Marshall 
Raymond C. Roberts testified that he examined the prem¬ 
ises and ascertained that there had been five separate fires 
started with no apparent connection between them. 
(R. 152). 

Warren C. Kelly, fire inspector assigned to the Fire 
Marshall’s office testified that he was at the scene of the 
fire. He investigated the fires, and detected a faint odor 
of turpentine in connection with one of the fires on the 
first floor. He found an empty bottle of turpentine in the 
kitchen. (R. 192.) He testified that further investigation 
revealed that the cracks in the floor had been burned out, 
indicating to him that an inflammable liquid was involved 
(R. 193-4). 

Dr. Richard M. Rosenberg, deputy coroner at the District 
of Columbia Morgue, testified that he performed an 
autopsy on Miss Brown at 1:00 p.m. on May 26, 1953. 
(R. 71). In summary his testimony was that Miss Brown 
had inhaled hot irritating gases which caused pulmonary 
edema which in turn caused her death. (R. 72.) He 
further testified that the deceased was alive at the time 
she inhaled the hot gases. James M. Shimp, a chemist for 
the D.C. Public Health Department, testified that he ana¬ 
lyzed a sample of blood taken from Miss Brown’s body and 
found it 14 per cent saturated with carbon monoxide. Dr. 
Rosenberg testified that this amount of carbon monoxide 
in Miss Brown’s blood was a factor in her death. (R. 94.) 
On cross examination. Dr. Rosenberg testified that he 
had examined all of the organs of the deceased (R. 99), and 
found them in diseased or degenerated condition. He was 
asked on redirect examination if Miss Brown had died 
from kidney trouble or liver trouble. He answered in the 
negative. (R. 106.) He did say that the heart condition 
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was a contributing factor in Miss Brown’s death, and had 
she been a younger person with all her organs in good 
shape that there was a possibility that she would have 
survived (R. 107). 

Sergeant Lionel Couture, Metropolitan Police Depart¬ 
ment, testified that he arrived at the fire at about 8:30 a.m. 
(R. 383). From there he went to Emergency Hospital 
where he arrived shortly before 9.-00. He found Green 
in the examining room and identified himself as being from 
the Homicide Squad. He then asked Green some questions 
and was given a statement by appellant. Green told 
Sergeant Couture that he woke up about 7:00 and smelled 
smoke. (R. 385.) He went directly to the basement which 
was full of smoke. A big colored man came after him with 
a long dagger and stabbed him twice in the neck and 
several times in the chest, then broke away and disappeared 
in the smoke. Sergeant Couture then left and went back 
to the scene of the fire. (R. 387.) 

About 10:00 that same morning he returned to the hos¬ 
pital with Sergeant Clarke. They found Green still lying 
on the examination table. (R. 388.) He asked Green how 
he explained the five fires that were found by the firemen 
in the premises, and was told that the colored man must 
have started them. Green also said the colored man must 
have removed the one inch plug from the gas meter. 
They also asked Green if he had written any letters that 
evening and were told that he had not. Fire Inspector 
Kelly testified that he talked with the appellant on the 
afternoon of May 26 at Gallinger Hospital (R. 279). This 
talk took place in a ward containing 12 or 14 occupied beds, 
(Green testified that there were not more than eight beds 
in the ward. (R. 504.)) During the talk at Gallinger on 
the afternoon of May 26, Green sat on the side of the 
bed, and stood beside the bed (R. 280). Inspector Kelly 
said Green told him that he had arisen about 7:00 and had 
gone to the kitchen to make coffee (R. 281). When he got 
to the kitchen he smelled smoke and went right down to 
the basement where the smoke was very dense. As he 
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reached the foot of the stairway he saw a large colored 
man come toward him with a dagger in his hand. The 
colored man knocked him to the floor and began to stab 
him with this long dagger as hard as he could stab. Then 
the man got off of him and disappeared in the smoke, 
leaving Green to pull the dagger out of his chest. Green 
then went to the bathroom and got into the tub. Inspector 
Kelly further said that Green told him he had not been 
■writing any letters. (R. 285.) 

On May 28, 1955 between 9.-00 and 9:30 a.m. Inspector 
Kelly, Sergeant Couture, and Sergeant Clarke went to 
Gallinger Hospital where they again talked with Green. 
Since the interview on May 26, the officials had recovered 
an ice pick and the letter that Green had mailed to Mrs. 
Anthony on the evening of May 25, 1955. When shown the 
ice pick, Green told Inspector Kelly that that was the 
instrument that the colored man had assaulted him with 
instead of the dagger as he had previously told them. 
(R. 286.) He also identified the letter that the police had 
recovered from Mrs. Anthony as being written by him. 
Forty dollars had been enclosed in the letter by Green with 
which to buy flowers (R. 286.) 

Dr. Donald A. Brooks, resident physician at Gallinger 
Hospital on May 26, 1953, testified that he treated Green 
when he was brought to the hospital that day. He testified 
that Green had several flesh wounds, wounds which did 
not penetrate beneath the flesh (R. 262). He further testi¬ 
fied that Green was released from the hospital at 11KX) 
a.m. on May 28, 1953. 

The jury brought back a verdict of “Guilty as charged” 
on May 19, 1955 (R. 647, 729). Appellant filed a motion 
for judgment of acquittal or, in the alternative for a new 
trial (R. 730-733). After argument these motions were 
denied on June 10,1955 (R. 734). Appellant was adjudged 
guilty of murder in the first degree and, on June 17, 1955, 
was sentenced. Notice of appeal was filed the same day. 
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STATUTES INVOLVED 

District of Colombia Code (1951), §22-2401 provides: 

Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre¬ 
meditated malice or by means of poison, or in per¬ 
petrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, or 
without purpose to do so kills another in perpetrating 
or in attempting to perpetrate any arson, as defined in 
section 22-401 or 22-402 of this Code, rape, mayhem, 
robbery, or kidnapping, or in perpetrating or in at¬ 
tempting to perpetrate any housebreaking while armed 
with or using a dangerous weapon, is guilty of murder 
in the first degree. 

District of Columbia Code (1951), §22-401 provides: 

Whoever shall maliciously burn or attempt to burn 
any dwelling, or house, barn, or stable adjoining 
thereto, or any store, bam, or outhouse, or any shop, 
office stable, store, warehouse, or any other building, 
or any steamboat, vessel, canal boat, or other water¬ 
craft, or any railroad car, the property, whole or in 
part, of another person, or any church, meetinghouse, 
schoolhouse, or any of the public buildings in the 
District, belonging to the United States or to the 
District of Columbia, shall suffer imprisonment for 
not less than one year nor more than ten years. 

SUMMARY OF ARGUMENT 

I 

When appellant was indicted for arson and as a 
result of said arson for the murder of one Betty Brown, 
the D.C. Code makes such a homicide murder in the first 
degree. The jury returned a verdict of guilty of murder in 
the second degree. Appellant appealed the murder con¬ 
viction which was reversed and the case remanded for 
a new trial. By appealing that conviction, appellant 
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had waived his plea of former jeopardy and could not 
make such a plea at the new trial under the original 
indictment. It is settled law in the Federal courts that 
if a defendant appeals a conviction he is thereby waiving 
any plea of former jeopardy if the conviction is reversed 
on appeal. 

n 

Appellant was taken from the burning building, 
revived by a rescue squad and then taken directly to the 
hospital where he was under the care of doctors for two 
and a half days. Upon release from the hospital he was 
taken before a committing magistrate and arraigned. It 
was perfectly proper for the prosecution to introduce ex¬ 
culpatory and explanatory statements made to them by 
the appellant while he was in the hospital. 

m 

When the defense attorney repeatedly told the jury in 
his closing argument that if they found the appellant guilty 
they would be sending him to the electric chair, it was 
proper for the prosecutor to eradicate the idea that the 
jurors would be sending the appellant anywhere, that that 
was the function of the judge. He told the jury that their 
only duty was to determine the facts. The prosecutor also 
explained the place of the appellate court in our judicial 
system. All these remarks, unobjected to by defense 
counsel, were not prejudicial. 

IV 

The trial court properly excluded testimony brought in 
collaterally to show the character of the neighborhood. 
Such evidence was entirely immaterial 

V 

The charge fairly and clearly stated the law and did 
not prejudice the rights of the appellant in the least. 
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VI 

The admonition to the jury, given just before the jury 
separated for the first time, was complete, and was not 
objected to by either party. It was not necessary to repeat 
the entire admonition every time the jnry separated sub¬ 
sequently, since the judge did remind them of the admoni¬ 
tion each time. 


ARGUMENT 

I 

Pl»* of Former Jeopardy Was Properly Overruled 

There is no question in this case that Green knew the 
chance he was taking in appealing in conviction of second 
degree murder. As this Court said in the former appeal, 
Green v. United States, U.S. App. D.C. , 218 F. 2d 
856, 859 (decided January 20, 1955): 

“He may suffer the death penalty [at a new trial]. 
At oral argument we inquired of his counsel whether 
Green clearly understood the possible consequence of 
success on this appeal, and were told the appellant, 
who is 64 years of age, says he prefers death to 
spending the rest of his life in prison.” 

Thus Green knew he could be found guilty of murder in 
the first degree at a new trial, and there was nothing what¬ 
soever in the record to indicate that the Government 
would not prosecute Green, if a new trial were granted. 
Thus appellant’s statement, (Brief, p. 11) “As soon as it 
became evident to the defendant that the Government 
intended to prosecute a second time . . . Green asserted 
his right under the Fifth Amendment not to be twice put 
in jeopardy of his life for the same offense,” sounds com¬ 
pletely hollow. 

Although there appears to be a diversity of opinion in 
the state courts concerning this aspect of double jeopardy, 
the Supreme Court has settled the law for the federal 
courts. In United States v. Ball, 163 U.S. 662 (1896), the 
Supreme Court said that if the judgment of conviction is 
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reversed on the defendant’s own appeal, he cannot avail 
himself of the claim of prior jeopardy for the same crime. 
Then in Trono v. United States, 199 U.S. 52l (1905), the 
Snpreme Court squarely met the same problem arising 
in this appeal. There, the question was stated by the Court 
as follows, (199 U.S. at 530): 

“We may regard the question as thus presented as 
the same as if it arose in one of the Federal Courts 
in this country, where upon an indictment for a greater 
offense, the jury had found the accused not guilty 
of that offense, but guilty of a lower one which was 
included in it, and, upon an appeal from that judgment 
by the accused, a new trial had been granted by the 
appellate court, and the question was whether, upon 
the new trial accorded, the accused could be again tried 
for the greater offense set forth in the indictment, 
or must the trial be confined to that offense of which 
the accused had previously been convicted, and which 
conviction had, upon his own motion, been set aside 
and reversed by the higher court.” 

In answering this question, and thereby establishing the 
law for the federal courts, the Supreme Court stated: 
(199 U.S. at 533): 

“In our opinion the better doctrine is that which 
does not limit the court or jury, upon a new trial, 
to a consideration of the question of guilt of the 
lower offense of which the accused was convicted on 
the first trial, but that the reversal of the judgment 
of conviction opens up the whole controversy, and 
acts upon the original judgment as if it had never 
been. The accused, by his own action, has obtained 
a reversal of the whole judgment, and we see no reason 
why he should not, upon a new trial, be proceeded 
against as if no trial had previously taken place.” 

In Stroud v. United States, 251 U.S. 15 (1919), the 
defendant was convicted of first degree murder but the jury 
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added to their verdict of guilty the words “without death 
penalty.” After being granted a new trial the defendant 
was again found guilty but the jury did not modify their 
verdict and the defendant was sentenced to death. On 
review the Supreme Court upheld such sentence. 

In King v. United States, 69 App. D.C. 10, 14, 98 F. 2d 
291 (1938), this Court said: 

“. . . Moreover, when he himself attacks the first 
sentence his later jeopardy is, in some sense, of his 
own choosing. A close parallel is the doctrine that 
when a conviction is reversed, the prisoner cannot 
complain if on a later conviction he is given a severer 
sentence. If a conviction and sentence to life im¬ 
prisonment are reversed because of errors in a trial 
for murder, the prisoner may, on a subsequent con¬ 
viction, be sentenced to death.” (Emphasis added). 

See also Bryan v. United States, 175 F. 2d 223 (5th Cir. 
1949), affirmed 338 U.S. 552; and United States v. Gonzales, 
206 F. 239 (D.C. W.D. Wash. 1913). 

Thus, the rule is amply clear in the federal courts that 
a petition for a new trial waives the claim of twice being 
put in jeopardy. Therefore such plea was properly over¬ 
ruled in the District Court, and such ruling should be 
affirmed on this appeal. 


n 

Appellant's Statements to the Police While in the Hospital 
Were Properly Admitted 

Appellant was taken to Emergency Hospital shortly 
after 8:00 a.m. on May 26,1953. His wounds were treated 
and those on his chest were bandaged, and about 2:10 
p.m. he was transferred to Gallinger Hospital. There he 
was put in a ward with six to twelve other patients. He 
was released two days later and was immediately taken to 
the Coroner’s Inquest where the Acting Coroner committed 
him to jail to await the action of the Grand Jury. 
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During his stay in the Hospital, Green was questioned 
four times by the police or the Fire Inspectors: (1) a few 
minutes by Sergeant Couture shortly after Green was 
admitted to Emergency Hospital; (2) later that same 
morning by Sergeants Couture and Clarke at Emergency 
Hospital; (3) ten minutes in the ward at Gallinger at about 
3.00 p.m. that afternoon by Fire Inspector Kelly, accom¬ 
panied by Fire Marshall Roberts; (4) twenty minutes on 
May 28th at Gallinger by Inspector Kelly, Sergeants 
Couture and Clarke. 

It will be noted that whenever Green was questioned 
by the officers there were other people present in the room, 
or other people were entering and leaving during the inter¬ 
rogation. Appellant bases his argument for excluding 
Green’s statements prior to commitment on the McNabb 
Rule. 1 The two situations are so different that any analogy 
is patently without substance. McNabb concerned con¬ 
fessions of guilt elicited from the defendants after many 
long hours of questioning, both day and night. The Mc- 
Nabbs were held by the police in jail and were not allowed 
to see friends or a lawyer. In this case Green was taken 
to a hospital, had his wounds cared for, and was then 
transferred to Gallinger Hospital where he was put in a 
ward with other patients. He was never subjected to any 
secret interrogation. While he was questioned, for less than 
an hour, at Emergency Hospital doctors and nurses were 
coming and going out of the room. There were other 
patients in the ward when he was briefly questioned at 
Gallinger. Green never objected to answering the police¬ 
men’s questions (R. 201). Nothing he said was incrimi¬ 
natory, and it is not alleged by appellant that his conviction 
is based on the statements so obtained. The only value of 
such statements was to impeach the credibility of Green 
when he testified. Green does not allege that he was not 
allowed to have visitors or see a lawyer. The ward he 
was in was guarded by a policeman, but Green was under 
the care and control of the hospital authorities. After less 

1 McNabb ▼. United States, 318 U.S. 332 (1943). 
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than two days in the hospital Green was discharged because 
“His treatment was completed at that time and he was 
deemed well enough to be discharged from the hospital”. 
(R. 264). Appellant was then immediately taken before 
the Coroner and was committed. This was the very first 
opportunity that Green was well enough to be taken before 
a committing authority. 

Perhaps the most fatal defect in appellant’s argument 
on this point is that no confession was obtained from Green. 
Everything he told the officers prior to commitment was 
consistent with innocence. Thus the rule enunciated by this 
Court in Ercoli v. United States, 76 U. S. App. D. C. 360, 
131 F. 2d 354 (1942) controls. 2 There the Court stated: 

“. . . In the present case appellant’s statements 
to the officers were admissions made by appellant as 
exculpatory statements, rather than confessions. He 
did not in those conversations acknowledge guilt of 
crime, any more than he did in his testimony at the 
trial. The rules governing the reception in evidence 
of such admissions are much less onerous than those 
concerning confessions.” 

HI 

The Closing Argument Was Proper 

All of the remarks by the prosecutor which are cited 
as constituting error are contained in his rebuttal argu¬ 
ment, so it would be well to analyze what the appellant’s 
attorney had just previously said in his closing argument. 

2 Sec also Abbott, Criminal Trial Brief, $481: 

"A declaration made by one accused of a crime denying any criminal 
act, and explaining suspicions circumstances for his own advantage, is 
not a confession, and does not come within the rule that confessions must 
be voluntary to be admissible." 

It will be noted that Buie 5(a) Fed. B. Crim. Pro. directs an arresting 
officer to take the arrested person before a commissioner < < without unnecessary 
delay.'’ It can hardly be contended that a person should be taken from his 
bed in a hospital in order to be committed. In this ease it was a "necessary 
delay" while Green was recovering from his chest wounds. 
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“Is he guilty of first degree murder as charged, 
and then he goes to the electric chair, and nothing will 
stop it.” (R. 600). 

“* • * if after my discussion of that you come to the 
factual opinion that this man should not go to the 
electric chair, then don’t you let anybody frighten you 
into thinking otherwise ...” (R. 601). 

“ • • • before he can be adjudged to go to the electric 
chair, you must decide that you have absolutely no 
doubt ... of what this elderly lady died from” 
(R. 602). 

“ • • • You must then come and say to yourself: 
If even though I believe that Green set these fires in 
this house, before I can send him to the electric chair, 
. . .” (R. 605). 

“ • * * Then what will you say? Yes, under your 
solemn and sacred oath, shall I, as a jnror, send 
that kind of a human being to the electric chair when 
I have a doubt . . .” (R. 605). 

In his closing argument the defense attorney had led the 
jury to believe that it was their duty to say whether or 
not Green went to the electric chair. He kept hammering 
that idea home. At one point (R. 605), the prosecutor in¬ 
terrupted the argument on behalf of the defendant to say: 
“Your Honor, I don’t want to interrupt Mr. Ford, but the 
jury doesn’t send the defendant anywhere”. 

In an effort to overcome the idea that the jury was the 
one who sent the defendant to the electric chair, the prose¬ 
cutor said in his rebuttal argument, (R. 627): 

“Now if you should find this defendant guilty, the 
responsibility as to the consequences of your verdict 
falls on someone else. It is not you. You don’t have 
to come down here at sometime later or even today 
or tomorrow, whenever you bring your verdict back, 
and say, well, now, you go to the electric chair. That 
is not your function. That is His Honor’s function. 
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And it doesn’t end there. There is the United States 
Conrt of Appeals. They have a responsibility to sift 
the facts and look them over and decide whether this 
man will go to the electric chair. There is the 
Supreme Conrt of the United States. If they see fit, 
they look these facts over and decide if this man goes 
to the electric chair. There is the President of the 
United States, who may look these facts over, and as 
you well know, often these sentences are commuted to 
something less than death in the electric chair. There 
is The Attorney General of the United States, who may 
make recommendations to the President of the United 
States relative to this sentence. 

Now mention that, ladies and gentlemen, because I 
want to emphasize to you that it is the responsibility of 
these people, the Judge, the Court of Appeals, the 
Supreme Court, if they should decide to hear the case, 
the President of the United States, if it should come 
to his attention. It is the responsibility of those 
people to decide whether this man goes to the electric 
chair. It is not yours, ladies and gentlemen. I want 
to emphasize that because I consider it important that 
your function be defined by me to you. So bear that 
in mind, ladies and gentlemen, and bear in mind your 
function in this case is fact-finders. You are the fact¬ 
finders. ...” 

It is these two paragraphs that appellant claims con¬ 
stituted reversible error. It will be noted that no objec¬ 
tion was made during trial nor was the judge asked to 
correct this alleged error when he instructed the jury.* 
The first time that the court’s attention was called to this 

3 In Backer v. United State*, 92 UJS. App. D.C. 336, 337, 206 F.2d 464 
(1953) this court, in discussing a mis-statement in the judge’s charge said, 
** Defendant’s counsel made no effort to correct the coart’s mis-statement 
either at the time it was made or at the conclusion of the charge. Had that 
been done it is fair to assume that a timely correction would have been made 
by the judge. It is important in sueh circumstances that counsel act in t.im« 
to give the judge an opportunity to correct an error made in the course of 
his charge to the jury. ’ ’ 
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error was when a motion for judgment of acquittal or for 
a new trial was argued after trial. Both motions were 
denied. 

When the entire argument both for the Government and 
appellant are analyzed it will be seen that the rebuttal 
remarks by the prosecutor are perfectly proper. The de¬ 
fense had led the jury to believe that the question they 
had to decide was whether or not Green went to the electric 
chair. 4 Although the death sentence was mandatory if 
the defendant were found guilty, the prosecutor wanted to 
overcome the idea that the jury would be sentencing the 
defendant to the electric chair. But the rebuttal argument 
was not “calculated to induce the jury to disregard their 
responsibility” (Br. 49). He spelled out their duty by 
saying, (R. 626): 

“. . . What is your duty and function in this case? 
I will tell you at the outset what it is not It doesn’t 
consist in sending this defendant to the electric chair. 
You have nothing to do with sending this defendant 
to the electric chair. Your duty as representatives and 
members of this community is to sit here, listen to the 
facts, take the law that His Honor will give you which 
governs this case, and then in accordance with the 
facts and with the law, to reach a fair and impartial 
verdict based on the evidence and the law, and nothing 
else.” 

“. . . You are the fact-finders. You have to decide: 
(1) Did Green set the fire? (2) Did Miss Betty Brown 
die as a result of the fire? And that ends your func¬ 
tion in the case, and the responsibility of other people 
comes into it when we consider the answer or con¬ 
sequences as to what is going to happen to this man.” 
(R. 628) 


« Remarks that might be improper standing alone ahoold be considered in 
reference to matters raised by the opposing counsel ’• argument. Ochoa ▼. 
United States, 167 F.2d 341, 344 (9th Cir. 1948); United States v. Johnson, 
165 F.2d 42, (3rd Or. 1947), cert, denied 68 8. Ct. 355 (1947). 
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Appellant says “Thus jurors are not the final arbiters of 
fact” (Br. 42). Such a statement does not follow just 
because the jury has been told that this court will “sift 
the facts and look them over and decide whether this man 
will go to the electric chair”. (R. 627) 

Assuming that the remarks by the prosecutor were im¬ 
proper “The time to object to the argument is at the time 
it is made”, McIntosh v. United States, 1 F. 2d 427, 429 
(7th Cir. 1924), See Kreinbring v. United States, 216 F. 2d 
671, 673 (8th Cir. 1954). In Jarvis v. United States, 90 F. 
2d 243, 246 (1st Cir. 1937) the court said it was the duty of 
the defense attorney to object to improper remarks by the 
prosecutor and request the trial judge to tell the jury to 
disregard them. In Mendelson v. United States , 61 App. 
D.C. 127, 130 58 F. 2d 532 (1932) this Court said: 

“... it is always improper on the part of the prose¬ 
cuting officer to suggest to the jury, directly or indi¬ 
rectly, that they should surrender any of their re¬ 
sponsibility with the idea that the court will see to it 
that no injustice results, but we think the statement 
was not prejudicial in the circumstances, because the 
judge, when the matter was brought to his attention 
by an objection, stated to the jury that they should not 
be prejudiced by the statement, and their duty was to 
find the defendant guilty or not guilty, as to which 
they were exclusively to judge the facts. Besides this, 
the prejudice, if any, was to the defendant La Bolo, 
and he did not object.” 

If appellant had objected to the prosecutor’s argument 
when it was made, or had requested the judge to specifically 
tell the jury to disregard the remarks there would have 
been no prejudice. Can the defendant, instead, refrain 
from objecting and thereby deny the trial judge the op¬ 
portunity to pass on and correct any error if it occurred! 5 

s “In the first place, counsel for the defense cannot as a rule remain silent, 
interpose no objections, and after a verdict has been returned seise for the first 
time on the point that the comments to the jury were improper and prejudi- 


This would put him in a better position than if he did 
object. 4 

The charge was full and clear (R. 634-646), and no ob¬ 
jection to ft was made at trial on this appeal. In Hall 
v. United States, 84 U.S. App. D.C. 209, 211 171 F. 2d 347 
(1948) this court discussed improper remarks by the prose¬ 
cutor, which were objected to by the defense: 

“We think, unless the contrary appears, or the cir¬ 
cumstances are very unusual, that jurors should be 
presumed to have understood and followed the court’s 
instructions. ... We also think that they must be 
credited with enough common sense and discrimina¬ 
tion to enable them to evaluate properly conduct and 
remarks of counsel even when they offend ordinary 
standards of propriety.” 

The trial judge heard and denied a motion for a new 
trial. 7 One of the grounds urged in that motion was the 
allegedly prejudicial remarks of the prosecutor. In speak¬ 
ing of this situation the court said in United States v. 
Goodman, 110 F. 2d 390 (7th Cir. 1940): 

“It is peculiarly within the knowledge of the trial 
judge whether remarks of counsel during the trial tend 
to prejudice the cause of a party. The courtroom 
atmosphere, prior remarks which have provoked the 
questioned statements, and other factors which cannot 

cial. ” United States v. Socony-Vacuum Oil Co., 310 UJS. 150, 238*9, Set 
811, 84 L. Ed. 1129 (1940). See also Heald ▼. United States, 175 F.2d 878, 
883 (10th Cir. 1949). 

4 It will be noted that one of the defense attorn era in this ease was also 
one of the defense attorneys in the Mendeleon ease, so he can certainly not 
claim ignorance of the law at the trial level. 

i 11 Our system of jurisprudence properly makes it a matter primarily for 
the discretion of the trial court to determine whether prejudicial misconduct 
has occurred. An appellate court will not review the exercise if the trial court’s 
discretion in such a matter unless the misconduct and prejudice is so clear 
that it can be said that the trial judge has been guilty of an abuse of discre¬ 
tion.” D’Aquino v. United States, 192 F.2d 338, 367 (9th Cir. 1951). 


20 


be appraised by a reviewing court may render remarks 
of counsel innocuous, although they may appear 
viviously prejudicial when removed from their set¬ 
ting” (Emphasis added). 

Not all errors will result in a reversal. If the error does 
not affect substantial rights of the accused it should be 
disregarded. Wheeler v. United States, 89 U.S. App. D.C. 
143, 190 F. 2d 663 (1951). If this Court finds that the al¬ 
legedly improper remarks of the prosecutor “cannot have 
affected the result of the trial, for the evidence of appel¬ 
lant’s guilt was so conclusive that no honest and intelli¬ 
gent jury could have failed to convict” 8 then the error was 
harmless and should be disregarded. 9 

Appellant has not shown how he was prejudiced by 
the prosecutor’s remarks, but has merely attempted to show 
that they were improper. The gist of the remarks was 
that the jury -was not sending the defendant to the electric 
chair; they were merely fact-finders, and the job of sen¬ 
tencing Green fell on someone else; .and that the appellate 
court would scrutinize the facts to see that said facts sus¬ 
tained the verdict. It will be remembered that during the 
argument for the defense the prosecutor interjected an 
objection when Green’s attorney told the jury they would 
“send that kind of a human being to the electric chair” 
(R. 605). It was the prosecutor’s duty to make this ob¬ 
jection” 10 and to also correct the mis-statement in rebuttal. 
This was the sole purpose of his remarks. The fact that 
the prosecutor went on to explain to the jury what then- 
duty, responsibility, and function was negatives the idea 
that he was trying to have them “surrender any of their 
responsibility with the idea that the court will see to it 
that no injustice results.” He was merely differentiat¬ 
ing their duty and the court’s duty which the defense at- 

« McFarland y. United State*, 80 UJ3. App. D.C. 196, 150 F.2d 593 (1945). 

• Bole 52(a), Federal Rule* of Criminal Procedure. 

io Sillrworth v. United States, 10 F.2d 711, 721 (2nd Cir. 1926). 
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torney had so clearly confused. 11 But merely by showing 
that a remark may have been improper, an appellant does 
not make out a prima facie case for reversal. See United 
States v. Socony-Vacuum Oil Co., supra, 310 U.S. at 239-243. 

IV 

Testimony as io the Character of the Neighborhood Was 
Properly Excluded 

Appellant claims that he was prejudiced when he was 
not allowed to introduce evidence concerning the character 
of the neighborhood in order to countervail the “sinister 
inference from Green’s locking up the house”. (Br. 56). 
Green testified on direct examination that he always locked 
up the house at night (R. 494, 507). He was not asked by 
his counsel why he locked up the house. The defense 
called two policemen as their witnesses. Officer Leacock 
was asked whether the neighborhood was notorious for 
sneak thieves and housebreakers (R. 114). An objection 
to this question was sustained, and defense counsel then 
made a proffer, out of the hearing of the jury that the 
answer to that question would have been in the affirma¬ 
tive, (R. 115). He made a further proffer that the officer 
would have testified that the neighborhood in which Green 
lived was a bad neighborhood. Detective Larry V. Denny, 
Metropolitan Police Department, was also called by the 
defense. Officer Denny had the official police record of the 
second precinct, which would have shown the reports of 
housebreakings and prowlers in the neighborhood. These 
records were offered into evidence but the offer was ob¬ 
jected to by the prosecution. After being informed that 
none of the record related to the appellant, the judge 
sustained the objection to their admission (R. 562). 

The record clearly shows that the excluded evidence was 
entirely immaterial. The most that it could have shown 
was that there had been housebreakings in the neighbor- 

11 * * This court has said that it will not reverse for improper remarks, in 
closing argument, invited or provoked by opposing counsel," Mvtos v. United 
States, 174 F.2d 329, 332 (8th Cir. 1949). 
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hood of 1115 Massachusetts Avenue, N. W., and that it was 
a bad neighborhood. Appellant states that the purpose of 
this evidence is “that it would have tended to rebut the 
prosecution’s inference that Green’s story of a prowler 
was beyond belief and the prosecution’s inference that 
Green’s locking up the house was part of a sinister de¬ 
sign.” (Br. 56). There is nothing in the questioning of 
Green by the prosecutor cited by the appellant (R. 511- 
512), that shows he was drawing a sinister inference from 
the house being locked. Since Green himself had testified 
that he always locked up the house at night and took it 
for granted that he had locked it on the night of May 25, 
1953, evidence of the character of the neighborhood would 
have been immaterial to the issue of whether or not a 
prowler had gotten into the house and started the fires. 

At page 52 of his brief appellant says that the defense 
sought to show that it was not unlikely that the intruder 
might have slid through the unlocked window in the base¬ 
ment. “To do this the defense sought to introduce testi¬ 
mony by police officers regarding the rough character 
of the neighborhood.” It seems patently clear that the 
fact sought to be proved does not follow in any wise from 
the evidence excluded. Whether Green lived in the best 
neighborhood or in the worst, it would still have been just 
as easy for the intruder to have slipped in through an 
unlocked basement window. In any event, Green testified 
that he was assaulted by an intruder. The jury obviously 
did not believe his story. 


V 

The Charge Was Proper 

When the prosecutor offered four proposed instructions 
the defense interposed a blanket objection. This objection 
was not renewed after the charge. These instructions ap¬ 
pear on pages 641 and 642 of the record. On appeal the 
only instruction objected to is Government’s Instruction 
No. 3 R. 642), which reads as follows: 
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“The jury is instructed that the vitality which the 
deceased possessed at the time of her death and the 
fact that she might have lived only a short time in 
any event are immaterial.” 

The present objection to this instruction is as follows 
(Br. 58): 

“The condition of Miss Brown’s health, her ‘vitality’, 
was extremely important in determining whether she 
died as a result of the fire or from the many weak¬ 
nesses in her own system.” 

It will be noted that earlier in the charge the judge told 
the jury that one of the essential elements of the crime 
was (K. 637): “(4) that the death of the deceased, Betty 
Brown, was caused by and was the direct result of the 
defendant’s act in burning or attempting to burn such 
building.” Thus, the judge was correctly stating the law. 
In 26 Am. Jur., Homocide § 52, the law is stated in this 
manner: 

“... It is equally well settled that the consequences 
of an act which is the efficient cause of the death of 
another and not excused, nor is the criminal respon¬ 
sibility for causing death lessened, by the pre-existing 
physical condition of the person killed, at the time the 
act was done, or by his low vitality, which rendered 
him unable to withstand the shock of the wound in¬ 
flicted, and without which predisposed condition the 
blow would not have been fatal. ...” Also see Vesey 
v. Vesey, 237 Minn. 295, 54 N. W. 2d 385 (1952); State 
v. Frazier, 339 Mo. 966, 98 S. W. 2d 707 (1936); Rut¬ 
ledge v. State, 41 Ariz. 48, 15 P. 2d 255 (1932). 

The jury was told that before they could find appellant 
guilty they must find beyond a reasonable doubt that she 
died as a result of the fire. If they found this, then the 
fact that the deceased was in very poor health is not im¬ 
portant. This is sufficient. 
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VI 

Th» Judge's Admonition to the Jury Was Adequate 

In part of the admonition the judge told the jury 
(R. 34): 

“You should keep your minds open for the reception 
of new impressions as the case unfolds. It may be 
that something may be said concerning this case in 
the newspapers. If that be so, I ask you to avoid 
reading it If anything should be said over the air, 
through the medium of your television or your radio, 
please avoid hearing it. . . .” 

No objection was ever made to the admonition nor was 
the judge ever asked to completely repeat it every time the 
jury were dismissed. However, every time the jury did 
leave the courtroom they were reminded by the judge to 
keep the admonition in mind. 

In his brief appellant says (Br. 61): 

“The trouble with this admonition is that its total 
effect is not to warn the jury to disregard the portions 
of the newspaper stories covering the background of 
the case rather than the immediate trial events....” 

We contend that this alleged error is answered by the words 
of the judge when he told the jury, “It may be that some¬ 
thing may be said concerning this case in the newspapers. 
If that be so, I ask you to avoid reading it.” 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Thomas A. Flannery, 

Lewis Carroll, 

Assistant United States Attorneys. 
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. DEFENDANT WAS UNCONSTITUTIONALLY PLACED 




The Government's brief (page 11) describes the 
instant case as one "where upon an indictment for ja greater 

offense, the jury had found the accused not guilty! of that 

. 

offense, but guilty of a lower one which was included in 


it . 


" and where "accused, by his own action, has ob¬ 


tained a reversal of the whole judgment ..." 

An accurate interpretation of the dicta in 
Trono v. United States, 199 U.S. 521, 26 S.Ct. 12i (19C5) 
which the Government says squarely meets the same problem 
arising in this appeal would seem to be as follows: 

: Conviction of the lesser offense in¬ 
cluded in the indictment on which defendant 
was tried bars retrying him on the greater 
offense because the lesser conviction is an 
acquittal of the greater offense. 

When, hcwever, defendant obtains a 
reversal of that lesser included conviction, 
defendant can not then emplpy the acquittal 
arising out of that lesser conviction because, 
the acquittal has been nullified along with 
the conviction. The whole effect of that 
judgment has been set aside. 

Defendant here, at his first trial, was found 

j 

guilty of the lower offense included in the charge of felony 
murder, but he has never appealed that convictionJ TEE ONLY 


*/ All the other cases cited by the Government on the 
double jeopardy question are irrelevant with the Exception 
of the Gonzales case, discussed infra page 3. Th^se cases 
stand for the unchallenged proposition that one who appeals 
his conviction in chief waives former jeopardy with respect 
to that appealed offense. The rule originated a3 an ex¬ 
ception to the doctrine of former jeopardy in orddr to 


(Appellant's brief, page 12). This exception to the doctrine 
of former jeopardy should not be broadened to strip from de¬ 
fendant the benefit of a prior judgment he has nolj; appealed. 
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That pox— 


v 

LESSER INCLUDED OFFENSE IN THIS CASE HAS ARSON, 
tion of the original Judgment on which defendant was 

**/ 

sentenced for arson was neither appealed nor set aside"" 
and stood a3 a bar to any proper further proceeding against 
defendant on the felony murder charge. 

An unappealed conviction of arson bars subsequent 
prosecution for felony murder arising out of the arson. That 
was established in State v. Cooper , 1 Green 361, 25 Am. Dec. 
490 (N.J. 1833)* a case differing from the present one in 

0 < 

that arson and felony murder were there charged in separate 
indictments, rather than in separate counts cf one indict¬ 
ment. The case has been cited with approval by the Supreme 
Court in several of the leading double jeopardy cases, e.g .: 

"If in civil cases, says Drake, J., in State 
v. Cooper , the lav; abhors a multiplicity of 
suits, it is yet more watchful in criminal 
cases that the crown shall not oppress the 
subject, or the government the citizen, by 
unreasonable prosecutions." Ex Parte Lan^e, 

18 b'all. 163, 85 u.s. 163, 170 (W3T; 

"Thus, in the case of The State v. Cooper , 

1 Green N.J. law, 361* where the defendant 
was first indicted and convicted of arson, 
and was afterwards indicted for the murder 
of e man burnt and killed in the fire pro¬ 
duced by the arson, the Supreme Court of 
New Jersey held that the conviction of the 
arson was a bar to the indictment for 
murder, which was the result of the arson." 

Hans Nielson, Petitioner, 131 U.S. 176, 190 
9"~S'.C't. 672 (1889). 

Now, in State v. Cooper, supra, the charge of ** 


felony murder never was submitted to the jury, yet the 


"In the present case, as in the Goodall case, all the 
testimony as to what occurred in the burning house pointed to 
murder in the first degree and nothing else." Green v. 

United States, __ U.S. App. D.C. _, 218 F.2d 856, 859 

(1955). A second degree murder instruction in a felony mur¬ 
der case is permissible only when the evidence tends to show 
that murder was committed independently of the felony. 

♦♦/ Governments brief (page 2). "Found guilty of arson 
under the first count and of murder in the second degree under 
the second count. Green appeals only from the latter." Green 
v. United States, U.S.App.D.C. , 213 F.2d 856, 857 

(1955). 
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I 


conviction of arson barred further prosecution on felony 

. 

murder. Here the charge of felony murder was submitted to 
the jury, and the jury, after deliberation, did npt find 
defendant guilty thereon but guilty of the lesser included 

i 

offense of arson. The instant case is a stronger acquittal. 

.The first jury here also erroneously returned a 
verdict of guilty of second degree murder. This erroneous 

i 

conviction, unrelated to the charge of felony murder, is all' 

i 

i 

that defendant appealed. This court held that conviction 

• I 

unsupported by the evidence. It was error on the part of 
the trial court to allow that verdict. The errors of the 
Government should not, we submit, operate to give |the 
Government a second chance to prosecute defendant*! The 
Government has no right of appeal. This is becausp the 

Constitution is designed to prevent the consequences of allow- 

i 

ing the Government to prosecute again by reason of! errors in 

*/ 

the first trial. Appellant’s brief (pp. 17-20} points out 
further reasons why the Trono case does not meet tijie problem 
here. The Trono case came up from the Philippines where 
the strict prohibitions of the Bill of Rights did hot apply 


*/ Holding that the doctrine of former jeopardy required 
that the United States have no right to appeal in & criminal 
case, the Supreme Court set out the following quotation as 
the rationale: 

,: The common law maxim, and the Constitution 
are founded in the humanity of the law, 4nd in a 
jealous watchfulness over the rights of the citizen, 
when brought in unequal contest with the!State.” 
United States v. Sanges, 144 U.S. 310, 315, 12 S.Ct. 
609 (1392). 


W United States v. Gonzales, 206 F.239 (W.D.tfiah. 1913) 
cited at page 12 of the Government's brief is the only case 
extending the Trono decision to proceedings in a Federal 
court in the United States. It was an erroneous decision, 
we submit, by a district court, and in no way binding on this 
Court. 


i 
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to the Government. There was no right to a trial by a jury 
for a capital offense in the Philippines. Perhaps the most 
important distinction was the view of Mr. Justice Brown, 
whose vote determined the result in the Trono case, that 
no conviction by a Philippine lower court was final until 
reviewed, and hence no jeopardy could attach to the original 
trial. For these reasons appellant’s brief concluded that 
the Trono case was no precedent for a case arising in the 
federal courts of the United States where the strict pro¬ 
visions of the common law are made applicable by the Fifth 
Amendment. (Appellant’s brief, pp. 11-17, 26-27;) 

Therefore the second court below was in error 
when it refused to grant defendant’s motion to dismiss the 
indictment by reason of former jeopardy, and the subsequent 
conviction should be reversed and the case remanded with 
instructions to the court below to dismiss the indictment. 




II. THE CONVICTION BELOW WAS BASED ON 


The Government contends, at pages 13-14 of its 

I 

brief, that the MeNabb rule does not apply to this case 


because: 


(1) the statements obtained fell short of 


full confessions; 


(2) the statements merely impeached defend¬ 


ants credibility but did not form .the 


basis of his conviction; 


(3) any analogy between interrogating a| suspect 


i 

in a guarded and barred ward in which 


diseased, prisoners are kept (Government 

*/ 

witnesses called it the *'strong-room 11 ) 


and interrogating a suspect in jail is 


patently without substance; 


(4) Green did not object to answering police 


questions. 


None of these arguments can justify condoning 


police disregard of the procedure established by Congress. 


Under the McNabb rule, the fruits of interrogation of an 


accused whose detention has not been sanctioned by a 


committing magistrate are inadmissible. Congress has 
required the police to take an accused before a committing 
magistrate 11 without unnecessary delay 51 in order to prevent 
prolonged questioning, mistreatment and unwarranted detention 
of persons. The police are thus discouraged from violating 


the rights of the suspect to counsel and to avoid being com¬ 
pelled to incriminate himself. (Appellant's Brief> pp. 35, 

39). I 


V (Tr. 279.) 


* r • • ‘ ■ • . 




• ' •• . ■ . \ . .. . 




The technical distinction drawn by the Government 


between a confession and an unintentionally incriminating 

exculpatory statement (a distinction recently abolished by 

2/ x 

the Supreme Court ) is obviously irrelevant to the appli¬ 
cation of a rule designed to discourage police misconduct. 

The Government’s contention that the statements 
merely imoeached defendants credibility but did not form 
a basis for defendant's conviction is anomalous in a case 
depending on circumstantial evidence. There was no direct 
testimony as to what went on in the house in which Miss 
Brown died* except the testimony of defendant. Disbelief 
by the Jury in defendant’s testimony that an intruder 
stabbed him and set the fire was a prerequisite to his 
conviction. 

The Government’s contention that there is no analogy 
to the McNabb case is hard to understand. The effect on an 
elderly man, too ill to be taken before a committing magis¬ 
trate (Government’s brief, p. 14, note 2), of being inter¬ 
rogated in the company of diseased prisoners under guard, 
would seem to be more frightening than the effect on the 
young mountaineers in the McNabb case of being questioned 
in the Federal Building, together and‘separately. 

The statement, !, Green never objected to answering 
the policemen's questions (R. 201)" (Government Brief p. 13), 


The distinction which the Government Brief (page 14) 
seeks to draw from the quoted dicta in the Ercoli case has 
been abolished by the Supreme Court. 

"We conclude that exculpatory statements, 
however, may not differ from other admissions of 
incriminating facts. Given when the accused is 
under suspicion, they become questionable Just 
as testimony by witnesses to other extrajudicial 
statements of the accused. They call for corro£ 
boration to the same extent as other statements." 
Opper v. United States, 348 U.S. 84, 92,75 S.Ct. 

158 (1954). 

**/ The prosecutor had no other reason for introducing 
tne statements. Defendant had not then taken the stand. 
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I 

i 

i 

i 

seems wrong as well as irrelevant. It seems likely that one 

* \ * O 

not informed of his rights would not object. The citation 
to the record refers to testimony out of the presence of the 
Jury. In fact. Green told the Jury that his interrogators 
had said, "Now, Mr. Green, you are getting up in years; you 
want to clear yourself with the man upstairs . . (Tr. f>42). 
The Government never suggested that Green was informed of his 
right not to make a statement. The Government never suggested 
that Green was given an opportunity to consult with counsel 
or friends. The burden is not on defendant to shew that 
his unlawful detention by the police was mitigated. The 
burden was on the Government to Justify the conduct of the 
police, and we submit that the Government failed to 
carry it. 

For the reasons outlined fully in appellant's 
brief (pp. 28-40) it is urged that this Court reverse the 
conviction below, which was based on prejudicial testimony 
erroneously admitted. 








mm 




Ill. CLOSING REMA&KS OF. PHOSECUTQR. WERE 


Citing, on page 15 of its brief, five selected 


phrases from a twenty-eight page transcript of defense 


counsel's closing argument to the jury, the Government sub¬ 


mits that the District Attorney's concluding dissertation 


upon the responsibility of the reviewing courts and the 


executive to look over the facts and decide Appellant's 


fate was "perfectly proper", (Government Brief, p. 17). 
The liberal use of ", , indicating omissions in these 


quotations, we find misleading. We therefore italicize 


those portions which were omitted by the Government. 


The five remarks which the Government Brief relies 


on follow: 


(l) R„ 600 . he guilty of first degree 

murder as charged, and then he goes to 
the electric chair, and nothing will 
stoo it. It is mandatory." 


The trial judge on his own initiative, after 


informing the jury of the felony-murder statute, instructed 


the jury: 


"You are told that the punishment for murder 
in the first degree shall be death by 
electrocution." (R. 634). 


The defense Is privileged to Comment upon the 


court's Instructions. 


* * 


(2) R. 601 . " Now let us not be overcome or 
TFigHbened by a person who is designated 
as an expert, I' don't care what college 
you go to, 1 don’t care whaVyou s tudy , 
ldon ( t care how many degrees you get , 
* you are still a human being, the same as 
you were before you went to school . 'Xna 
Hence, 'there Is a vital issue in this 
case. Mr'.' Flannery referred to it' as the 
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second element in this case, and it!is the 
part 1 would like the privilege of talking 
to you about, and if after my discussion 
of that you cometo the factual opinion that 
this man should not go to the electric chair, 
then don’t let anybody frighten you into 
thinking otherwise . . .. “ 

15ie jury is privileged to reach a “factual opinion’ 1 

! 

of its own. It is not bound by “expert" opinion. 


( 

(3) 


* * * 


R. 602 . “. ♦ . Before he can be adjudged 

to go to the electric chair, you must decide 
that you have absolutely no doubt, toiat is 
to say no reasonable doubt of what this 
elderly lady died from. 11 


This is quite true. 


w 




* * * 


R. 602 “ Let us assume that factually you 
come to the conclusion and you say to 
yourself in your conscience, I have ~no 
doubt, I have no reasonable doubt whatever , 
as to who set these firesT No, you cannot 
stop there, no . that is "hot enough . You 
must then come and say to yourself: If 
even though I believe that Green set these 
fires in this house, before I can send 
him to the electric chair, I have got to 
say-to myself that I have no reasonable" * 
doubt about what caused the Heath of this 


lovely lady 

* . j 

If the word “send" was inappropriate, the District 

Attorney, a few minutes later, corrected Mr. Ford when the 


latter said: 

(5) 


R, 605 . “ He is nota man who cuts somebody 
with knives and kills them , then what will 
you say? Yes, under your solemn apd sacred 
oath, shall I, as a juror, send that kind 
of human being to the electric chair when 
I have a doubt, and a reasonable doubt, as 
to what caused this lovely lady 11 s death? 

Mr. Flannery : “Your Honor, I don’t want to 
interrupt Mr. Ford, but the jury dpesn’t 
send the defendant anywhere. 1 


This was acknowledged by Mr. Ford 


Page reference in Government Brief is incorrect. 
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The Government notes that "it was the prosecutor's 
duty to make this objection and to also correct the mis¬ 
statement in rebuttal.' 1 Mr. Flannery did so in rebuttal 



of the transcript: 


"What is your duty and function in this case? I 
will tell you at the outset what it is not. It 
doesn’t consist in sending this defendant to the 
electric chair. You have nothing to do with 
sending this defendant to the electric chair." 


At this point, defense counsel had been quite 
sufficiently whipped for his alleged slip of the tongue. 

Now Mr. Ford made some other remarks to the jury 
which do not appear in the Government's Brief: 

"And the law says, not me, ladies and gentle¬ 
men, the law says that you are here as individual 
jurors. It is not a regimentation of you, no. 
Sach.-one, by yourself, is asked to render a verdict 
based upon your conscience and the evidence as you 
hear it. And let me say something further_ On 
all questions of fact—remember, I said all, and 
I meant it; there is no exception, none whatever; 
no mind can conceive of an exception—on all 
questions of fact, you and you, and you and you, 
and all of you, are the sole judges of it In this 
case. Whatever you individually decide to be the 
facts In this case, no living soul, no, to the 
highest court In the land, the Supreme Court of 
the United States, can say that about it; no living 
soul, organization, I care not where it may be, can 
hold you to their opinion on questions of fact, for 
you are the sole judges of the facts, and when you 
have made up your mind fairly and justly as a human 
being, then I beg you to stick with it until you 
die, and you are responsible to no one. That is our 
system of justice, the American system of justice, 
and please remember it. No one on the face of the 
earth can challenge your individual decision on 
what you consider the facts to be. Please, I ask 
you, as he does, under your solemn oath and sacred 
oath, please, to follow out that principle of our 
law." (R. 593-599). 

And the District Attorney felt compelled to rebut 

these remarks at page 527 of the Record: 

"There is the United States Court of Appeals. They 
have a responsibility to sift the facts and look 
them over and decide whether this man will go to 
the electric chair. There is the Supreme Court of 
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the United States. If they see fit, they cam look 
these facts over and decide if this man goes 
to the electric chair. There is the President 
of the United States, who may look thesp facts 
over, and as you well know, often these! sentences 
are commuted to something less than death in the 
electric chair. There is The Attorney General 
of the United States, who may make recommenda¬ 
tions to the President of the United States 
relative to this sentence.” 

By the time the court reporter had transcribed 
page 627 of the Record, the members of the jury must have 
wondered why they were there at all. 

1 

Such forensic misconduct by the prosecution is 

2/ 

indefensible. We note that Government citations are no 

I 

I 

less misleading than its fragmentary quotations. Its 

failure to introduce any one of the numerous cases cited 

from diverse circuits with the signals "see" and "c.f." 

might induce the reader to conclude that the decisions 

^ 22 / 

upon which the Government relies are squarely in point. 


*/ The Government describes these and following remarks 
"(h. 627-628, 633) as a simple explanation of "the place of 
the appellate court in our judicial system." (Government 
Brief, p. 9} 


**/ • In the decisions of this circuit cited by the Govern¬ 
ment, at pages 16, 19-20 of its brief, the improper remarks 
of Government counsel had either "no material effect," 

Hall v. United States, 84 App. D.C.‘ 209, 171 F.2<jl 347, 

350 (1948) (any ill effects of remarks "discounted and 
neutralized by the horrible incidents of the criijie as they 
had been portrayed to the jury"), or were otherwise harm¬ 
less. See Rucker v. United States, 92 App. D.C. 336, 337, 

206 F.2d 464 (1953)(misstatement as to one phase of 
defendant's testimony not cause for reversal where accompanied 
by definite statement that jury's recollection of the evi¬ 
dence must control its deliberations); McFarland!v. United 
States, 80 App. D.C. 196, 150 F.2d 593 (1945) cei*t. denied, 

326 U.S. 783, reh. denied, 327 U.S. 814 (1946) (While 
prosecutor failed to "hold himself to the highest practi¬ 
cable standard of fairness," remarks intemperate in nature 
did not under the circumstances, deprive defendant of fair 
trial). 

In Mendelson v. United States, 6l App, D.C. 127, 130, 58 
F.2d 532, 535 (1932), cited on page 18 of the Goyernment 
Brief, the District Attorney, referring to -one of twenty- 
two indicted for conspiring to violate the prohibition laws, 
said: 
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Dictum, it appears, can be found somewhere for almost 
any proposition. 


One illustration is United States v. Socony- 
Vacuum Oil Go ., 310 U.S. 150, 239, 60 S.Ct. 8ll, 239, (19^0); 
rehearing denied, 310 U.S. 658 (1940), which the Government 
cites on page 21 of its brief in support of its proposition 
that an appellant does not make out a "prima facie case 1 ’ 
for reversal "merely by showing that a remark may have been 
improper." The Supreme Court quite rightly recognized that 
"minor aberrations in a prolonged trial" may not constitute 
reversible error and so held. But the Court also stated 
the rule by which such errors may be called to its 

v 

attention: 


". . . Appellate courts ’in the public interest, 
may, of their own motion, notice errors to which 
no exception has been taken, if the errors are 
obvious, or if they otherwise seriously affect 
the fairness, integrity or public reputation of 
judicial proceedings.’ See United States v. 
Atkinson, 297 U.S. 157, l60.“ 


(Cont. from page 11.) 

"He was only there on one occasion and there 
was only one transaction, but you should find 
him guilty, and . . . you can bring in a ver¬ 
dict in this case with recommendation of 
mercy with reference to La Bolo." 

This Court said that "the statement or suggestion in that 
form should not have been made, for it is always improper 
on the part of the prosecuting officer to suggest to the 
jury, directly or indirectly, that they should surrender 
any of their responsibility with the idea that the court 
will see to it that no injustice results . . .." In view of 
the fact that the trial judge told the jury that they should 
not be prejudiced by the statement, "and their duty was to 
find the defendant guilty or not guilty, as to which they 
were exclusively to judge the facts," this Court held that 
there, was not reversible error. 

In not one of the cases cited by the Government from this 
or other jurisdictions did the prosecution misrepresent, or 
even mention, the defendant’s appellate prospects and the 
certainty of executive review. 

*/ That life is at stake is an important factor in recog¬ 
nizing error where no objection is made. (Mr. Justice -Frank¬ 
furter, in Williams v. Georgia, 23 Law Week 4297, 4^01 (1955). 
See Xotteakos v„ United States, 328 U.S. 750, 762, 66 S.Ct. 
1239 (1946). 
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IV. EVIDENCE OP THE CHARACTER OP THE NEIGHBORHOOD WAS 

mmssaEg :- 

The Government states, on page 21 of its brief, 

I 

that ; the excluded evidence was entirely immaterial[” 

j 

,: The most that it could have shown was thit 
there had been housebreakings in the neighbor¬ 
hood of 1115 Massachusetts Avenue, N.W., and 
that it was a bad neighborhood. 5 (Government 
Brief, pp. 21, 22). 

While Green testified on direct examination that 

•* » 

he usually locked his house, and took it for granted that 

! 

he did so on the night preceding the fire, he was not 

i 

1 

permitted to testify that the neighborhood, a good pne 

1 * 

when he bought his home, had changed. (R. 505). 

Defense efforts to show that Green*s doors and 
windows were locked nightly as a normal precaution in 

-v 

that area, rather than in pursuance of an alleged plan to 

i 

reduce his house and body to ashes (R. 520), were frustrated 

’■ f 

by repeated objections from the District Attorney, sustained 
by the Court. This evidence was material, and its exclu¬ 
sion must be presumed harmful. Cf. Crawford v. United 
States , 212 U.S. 183, 203, 29 S. Ct. 260 (1909), reversing 
30 U.S. App. D.C. 1 (1907). 
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V. GOVERNMENT INSTRUCTION NUMBER III, AS GIVEN BY THE COURT, 

WS5" ERRONEOUS .---- 

*/ 

Limiting Appellant's objection on appeal to 
Government Instruction Number III (J. App. 16), which, as 
amended by the Court, informed the jury "that the vitality 
which the deceased possessed at the time of her death" was 
an "immaterial consideration," the Government relies upon 

language in three state court opinions to show that Instruc- 

**/ 

tion Number III "fairly and clearly stated the law." Re- 

> 

ference to the cases cited discloses the origin of Govern- 

■***/ 


ment Instructions Numbers I and II. The origin of Govern¬ 
ment Instruction Number III remains obscure, and its prejudice 
to the defense evident. 


Government Brief, p. 22. 

*♦/ Government Brief, p. 9, 

***/ 29 C.J., Homicide , §57, p. 1082 (1922) (which covers 
tne first" two instructions only) is cited in State v. Frazier, 
339 Mo. 996, 98 S.W.2d 707, 713 (1936) and followed in Rutledge 
v. State, 41 Ariz. 48, 15 P.2d 255 (1932). Vesey v. Vesey, 

237 Minn. 295, 54 N.W.2d 385, 387 (1952), a civil suit, sup¬ 
ports Government Instruction Number II. There is absolutely 
no authority for Government Instruction Number III, 
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VI. TRIAL COURT'S INADEQUATE ADMONITION PREJUDICED 
THE ~ DEFENDANTS j* 

! 

Courtroom representatives of the Fourth Estate are 
not lawyers. Where this Court has reversed and remanded a 
murder conviction, they may, perhaps, be excused if they 
fail to grasp the complex legal issues involved. 

Their articles in the press will, of course, re¬ 
flect any misunderstanding they may have of the case. It 
is primarily for this reason that this Court has held that 
the trial judge's discretion in permitting the jus'y to 

separate "should be exercised with the greatest circumspection, 

I 

especial^ in prosecutions for capital offenses."! 3rown v. 

— 

United States , 69 U.S. App. D.C. 96, 99 F.2d 131,|132 (1938). 

When the jury is permitted to separate, the admonition 

! 

[which must measure up to the standards of McHenr^ v. 

United States , 51 U.S. App. D.C. 119, 276 Fed. 764 

(1921)3, should invariably be repeated. Brown v.j United 
States , supra . Twelve simple remainders addressed to the 

jury in a capital case to "kindly keep in mind thd admoni- 

■ I 

tion ..." (inadequate in the first instance) are not 
sufficient. 


*/ The Washington Post stated that Miss Brown "suffocated 
. . ..in a fire in Green's home . . .." This was at issue 
in the trial. (Appellant's brief, pp. 61-62). 
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I CONCLUSION 

L» — 

► *■ 

WHEREFORE, the judgment appealed from should be 

reversed. 

Lfc. Respectfully submitted. 
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In the first part of his memorandum, appellant again states 

I 

that arson is a lesser included offense in an indic tment for killing 
another while perpetrating that arson; and he attempts to distinguish 

two of the decisions cited in oral argument by the Government in support 

* 

of its contention to the contrary. 

that 

First, be it pointed out /In this supplemental me mo randum, as in 
all previous pleadings appellant has filed in this Court in which he has 


made reference to his premise that arson is a lesser included 
mnrder ccssaitted in the perpetration of arson, he cites not a 
decision in support thereof. 


offense in 
single 


i 


As concerns appellants attack upon Wheeler v. United States, 
82 U.S. App. D.C. 363, he is faced with the plain words of the opinion 


wherein it is stated that the Court could not agree with appellant 

I 

Patton’s argument that he could be found guilty of robbery only, "an 
offense which he claims is included""in robbery-murder, in connection 
with a collateral robbery. This Court said, as we read its opinion, tha t 

appellant was factually in error in that the collateral robbery was a 

I 

pert of the general holdup, and legally in error in that the robbery, 
instead of being an included offense, actually merely supplied the element 
of implied premeditation and deliberation necessary to convert the lHIHwg 
into murder in the first degree. j 



point* That case does not hold, contrary to appellants evident belief, 
that tinder a first degree murder indictment alleging a killing dene 
with deliberation and premeditation the defendant may be found guilty of 
a felony other than homicide* Rather, by announcing the rule that the 
element of deliberation and premeditation in the indictment may be supplied 
in the proof by evidence that the killing occurred while a felony was 
being perpetrated - the decision very well points up that the felony la 
felcny-nrurder cases is merely the element which supplies the deliberation 
and premeditation necessary to raise the murder to first degree* See 
also, Goodall v. United States , 86 U.S. App* D.C. 148* 

In his footnote to his citation of the Wheeler case, appellant, 
again without precedential support, offers his definition of a lesser 
included offense as being "an element or a constituent part of a crime 
which element, standing alone, constitutes an indictable offense"* 

It would appear that the fallacy of appellant r s thinking with regard to 
his "unappealed arson conviction" point stems precisely from this con¬ 
ception that this definition is the correct definition of what constitutes 
a lesser included offense. One momenta reflection will show that 
actually the definition offered is so oversimplified as to be misleading. 

As we pointed out in oral argument, in Gilmore v. United States, 124 F.2d 
537 (10th dr. 1952), the Government to convict was required to prove 
a previous ba-k robbery, plus a killing while escaping from confinement 
for that same bank robbery. Although clearly there the bank robbery was 
"an element or constituent part of a crime which element, standing alone, 
constitutes an indictable offense," the Court of Appeals rejected an 
argument based cn double jeopardy; and this in spite of the fact that the 
legal situation was much more favorable to the defendant than that exist¬ 
ing here, since the two crimes were not, as here, prosecuted under cue 
indictment, but under successive indictments. See also. Ward v. United 
States , 183 F.2d 270 (19th Cir. 1950). Similarly, the Supreme Court, in 
Pinkerton v. United States, 328 U.S. 640, upheld convictions for both a 
substantive crime and fer conspiracy to cenmit the very same 



I 

I 
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substantive crime, although there again, the substantive offense was 

tr an element or a constituent part of a crime which element, standing alone, 

constitutes an indictable offense". 


n 

As concerns the Uniform Cede of Military Justice, even if the 
cited Article 63 (b) were in conflict with the Trono rule, it would of 
course prove nothing beyond the fact that so far as offenses committed 
by military personnel are concerned Congress has directed that rules other 

2J 

than those prevailing in civilian jurisdictions should govern. And Trcnc 
would still be a binding precedent. Moreover, if appellant feels that 

Tronof.is not good law in the civilian federal jurisdiction, he could hardly 

' 

say the same with respect to Stroud v. United States , 251 U.S. 15, which 
was decided by a unanimous Court on a case arising squarely within the 
federal jurisdiction • But in that case the Court arrived at clearly a 

conclusion contrary from that reached by the Congress for the military 

■’ • ' • ' i 

in the cited Article 63 (b) of the Uniform Code of Military Justice, for 
there, although on retrial, the accused was given a more severe sentence 
than that which had been meted out previously, the Supreme Court found 
no double jeopardy. In other words, the Code of Miltary Justice does not 
aid in the decision of problems arising under the Fifth Amendment. 

Further, appellant quotes only from the Article having to d© 
with rehearings following disapproval of the findings and sentence by 
the convening authority (usually the cremanding officer) and he does not 
quote even that article in full. Khiie there may well be potent policy 

reasons for not permitting the imposition of a more severe sentence 

. 

following the setting aside of the previous sentence by a commanding offi- 

j 

cer, the same policy reasons would not apply to review and remand by a 


1 / Appellant's comment that this would mean that a soldier might have 
more protection than a civilian does not defeat the point, for Congress of 
course has the power so to provide, and has so provided in other instances. 
For example. Article 32 ( 50 U.S.C.A. § 6Q3) provides for an "Investigation" 
prior to trial, roughly similar to a Grand Jury inquiry. In connection 
with this Investigation, however, the soldier has far greater rights than 
a civilian would enjoy in connection withca Grand Jury proceeding, for 
he has a right to be represented by counsel, to cross examine witnesses 
against ftin, etc, . . 
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Court# It is interesting to note in this connection that neither the 
double jeopardy provision of the tniform Code of Military Justice (article 

* I * 

44, 50 U.S.C.A. § 619), nor the provisions providing for appeals to the 
Boar^ of Review and the Court of Military Appeals (articles 66, 67, 50 

• j f 4 .. 

U.S.C.A. §3 653,654) contain language similar to that quoted by appellant 

• ’ 1 ’ ‘ - ‘ I . 1* *. 

• 1 

from the article dealing with rehearings ordered by the convening authority. 


Further, even article 63 expressly provides only (1) that on a 

* 

rehearing on order of the convening authority the accused shall not be 
tried for an offense "of which he was found not guilty" (not applicable 
here), and (2) that on rehearing a more severe sentence shall not be imposed 
unless (a) it Concerns an offense not considered in the original proceed- 

■, .. - I • - • 0 

ing, or (b) the sentence prescribed (as here) is mandatory. 


‘/s/OLIVER GASCH " _I_ 

OLIVER GASCH, I '•*•* * 

United States Attorney. 

/Viawis CARROLL _ 

IEKES CARROLL, 

Assistant United States Attorney. 

/s/HARQID H# GREENE _ 

HAROLD H. GREEKS, 

Assistant United States Attorney. 
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Building, Washington; and Charles E. Ford, Esquire, 416 5th Street, N. W., 
Washington, D. C. this 17th day of May, 1956. 


/s/HARQLD H. GREENS _ 
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